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Executive Summary
Introduction and approach
This report is intended to fulfil the brief set by Torridge Council to undertake a ‘shadow’ appropriate
assessment as part of an ongoing HRA for application reference 1/1041/2015/FULM seeking
retrospective permission for an earth banked slurry lagoon.
The assessment adopts the methodology for the assessment of the planning application that is set
out in Part E of The Habitats Regulations Assessment Handbook1 (hereafter referred to as ‘the HRA
Handbook’). Current subscribers to the Handbook include Government (England and Wales), Natural
England, Marine Management Organisation, the Planning Inspectorate, the Environment Agency,
Natural Resources Wales and the Joint Nature Conservation Committee together with a growing list
of local planning authorities, lawyers, consultants and third party organisations. This methodology is
accepted by both the statutory nature conservation body and the Planning Inspectorate as
appropriate for their own staff to follow and is considered to reflect best practice.
Defining the ‘project’
Before scoping the appropriate assessment it is important, for reasons of procedural correctness to
clearly define the ‘project’ for the purpose of the HRA. The background to the current application is
complicated and there is a degree of confusion over what is being applied for and how the
application should be considered in view of the existing but related activities on the farm. A clear
identification of the ‘project’ is central to ensure the regulations are applied correctly; in particular in
respect of how mitigation measures are taken into account.
When undertaking an appropriate assessment of a project the purpose of the appropriate
assessment is to understand the implications of the project as applied for, having regard to ‘the
manner in which it is proposed to be carried out’ but in the absence of conditions or restrictions
which might otherwise be imposed upon it. In correctly defining the ‘project’ in the case in question,
whether the mitigation measures put forward by the applicant can be referred to as ‘incorporated’
measures is therefore important. If so, they would form part of the project itself ‘as a whole’. If not,
they would fall to be defined as additional measures which might be imposed by way of conditions
or restrictions.
It is the opinion of DTA Ecology that for the purposes of an assessment under the Habitats
Regulations, the ‘project’ to be assessed is the retrospective application for an earth banked slurry
lagoon. The ‘incorporation of an impermeable fixed cover on the new lagoon’ and the ‘planting of the
lagoon embankments’ are effective and reliable measures which can reasonably be regarded by the
Council as enforceable. These measures can legitimately be regarded as incorporated mitigation
measures which form part of the ‘project’ as a whole.
Further mitigation measures delivered beyond the red line are not inseparable parts of the project.
The measures have ongoing implications and the extent to which they can be guaranteed to be
delivered is also not clearly established within the documentation submitted as part of the

1

Tyldesley, D., and Chapman C. (2013) The Habitats Regulations Assessment Handbook, September
2016 edition UK: DTA Publications Limited.(see website at www.dtapublications.co.uk)
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application. These measures can, nevertheless, be considered as part of this assessment, but they
would correctly to be regarded as additional measures which might be imposed by way of conditions
or restrictions at the discretion of the Council.
Strictly speaking, the removal of the existing slurry compound is correctly regarded as an ‘additional
measure’ (as it would need to be secured by means of a condition). However, excluding this
proposed measure for the purpose of the appropriate assessment is considered to be unhelpful. A
condition to secure the removal of the existing compound is uncontroversial and there is little value
in undertaking an assessment assuming the slurry compound is retained only to then repeat the
assessment on the basis of it having been removed. As such, the mitigation provided by the removal
of the existing slurry compound has also been included as part of the ‘project’ for the purpose of the
appropriate assessment.
In light of the importance of how the ‘project’ is defined, Natural England were consulted on the
approach as summarised above on 21/04/17. They responded on 05/05/17 as follows:
‘Natural England agrees with the distinction made by DTA between the proposed
‘incorporated’ and ‘additional’ mitigation measures, based on how and where the current
planning application boundary has been drawn to define the extent of the ‘project’ to be
determined.
The Council will have to satisfy itself that it could legitimately impose and potentially enforce
any ‘additional measures’ on the project which may have to be implemented outside of the
planning application boundary as submitted’
The effects arising from the project
Having identified the project, the next step is to understand the effects arising from the
implementation of the project. In the current situation, the ‘effects’ of the project have been the
subject of close scrutiny and the applicant has argued that the effects from the project should be
limited to the change in process contributions brought about by the development when compared
with the ammonia contributions which arise from the current farm activities.
It is the view of DTA Ecology that whilst, at face value, there is some logic to these arguments, in
considering the argument that the project will not lead to any ‘increase in slurry generated or
stored’ or any ‘material change’ in the nature or intensity of ongoing farm activities, it is important
that the legitimacy (or otherwise) of the existing farm activities is first established.
The design and access statement for the current application is clear at paragraph 2.14 that the need
for the new slurry lagoon arises from the fact that ‘before the current lagoon was constructed, the
existing farm did not have sufficient facilities to meet the requirements of the 1000 cow herd which is
present on site’. More specifically that ‘the storage provided by the previous facility did not meet the
minimum 120 day storage required by the Water Resources (Control of Pollution) (Silage, Slurry and
Agricultural Fuel Oil) Regulations 2010’.
It is therefore inappropriate in this case to argue that the project does not lead to any ‘material
change’ in the nature and intensity of the ongoing activities. Whilst the cow herd is currently 1000,
the design and access statements explicitly recognises that the farm ‘does not have sufficient
facilities to meet the requirements of such a herd’. The implications of the SSAFO regulations are
such that the size of the current herd is not a reflection of the herd which could, nevertheless, be
maintained on the farm in the absence of the new slurry lagoon.
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In the absence of sufficient storage facilities the Environment Agency has powers to issue an
enforcement notice to require additional storage to be provided to ensure that the farm complies
with the SSAFO requirements. The need to comply with the SSAFO regulations does not provide any
short cut around normal planning law, or provide for a more lenient application of relevant planning
legislation; the manner in which compliance is achieved must respect other relevant legislative
frameworks. Should the storage facilities not be provided (for whatever reason) the implications of
SSAFO are such that, ultimately, the applicant could be required to reduce the herd size to one
whose requirements can be met by the existing facilities on site in accordance with the SSAFO
requirements.
As such, whilst the physical construction of the slurry lagoon doesn’t inherently provide for any
increase in slurry generated on site, its presence enables the farm to comply with the requirements
of the SSAFO regulations and, as a consequence, legalises for the current herd size for the
foreseeable future.
In light of the restrictions imposed by the SSAFO regulations, the presence of a herd of 1000 cows
should not therefore be regarded as a ‘baseline’ (i.e. a level which would continue irrespective of the
approval or otherwise of increased slurry storage facilities). Any baseline position must reflect
activities which can be regarded as compliant with all legislative requirements. In establishing a
baseline against which the ‘effects’ from the project might be assessed, it seems appropriate for any
such baseline to reflect the herd size which could legitimately be kept on the farm in the absence of
the new slurry lagoon.
The effects of the ‘project’ therefore should include any effects associated with a herd size of 1000
cows, when compared to a baseline herd size of 110 cows which could otherwise be kept on the
farm. In light of the importance of how the effects arising from the project should be defined,
Natural England were consulted on the approach as summarised above on 21/04/17. They
responded on 27/04/17 as follows:
‘Natural England’s thoughts on the HRA extract provided are that the proposed advice to the
Council - that an appropriate ‘baseline’ condition would be that which would continue
irrespective of the approval or otherwise of increased slurry storage facilities, and that the
effects of the new lagoon project should include the emissions arising from the increased
herd size which the construction of the slurry lagoon would render legally compliant under
the SSAFO regulations.’
European Sites potentially affected by the project
The screening for likely significant effects has identified that the European site for which an
appropriate assessment is required is the Tintagel-Marsland-Clovelly Coast SAC. The qualifying
features for the Tintagel-Marsland-Clovelly Coast SAC are as follows:


Vegetated sea cliffs of the Atlantic and Baltic coasts



European dry heaths



Old sessile oak woods with Ilex and Blechnum in the British Isles; Western acidic oak
woodland

The screening assessment undertaken by the Council identified the ways in which the qualifying
features of the SAC might be affected by the proposal. The impact mechanism is given as ‘air
pollution: risk of atmospheric nitrogen deposition’ and the screening record notes ‘the site is
particularly important for its Western acidic oak woodlands and the associated lichen interest’.
4

When considering the effects of an individual project upon the Tintagel-Marsland-Clovelly Coast
SAC, in ensuring the site contributes to the achievement of favourable conservation status for the
‘old sessile oak woodlands with Ilex and Blechnum in the British Isles; Western acidic oak woodland
qualifying feature’, it is relevant to note that the conservation status of this habitat across its natural
range within the UK is bad-declining, due primarily to pressures and threats to the structure and
function of the habitat. Air pollution has been identified as both a pressure and a threat of high
importance in this regard.
Scope of the appropriate assessment
With reference to the opinion of the Advocate General in the case of Sweetman2, the question being
asked in undertaking an appropriate assessment is ‘what will happen to the site if this plan or project
goes ahead; and is that consistent with maintaining or restoring the favourable conservation status
of the habitat or species concerned?’ The purpose of this assessment is therefore to consider what
will happen to the Tintagel- Marsland- Clovelly Coast SAC if planning permission is granted for the
slurry lagoon, and is that consistent with maintaining or restoring the favourable conservation status
of the habitats for which the SAC has been designated?
In considering the effects or air pollution on natural habitats it is first necessary to obtain
background pollutant leaves for the site subject to assessment and to identify the appropriate
critical load or critical level for the qualifying features subject to assessment. Having identified the
background levels at the site and the critical load and level against which the proposal should be
considered the next step is to identify the process contribution (PC) to the European site. This value
is the additional pollutant loading which would arise from the plan or project subject to assessment.
For the purpose of this assessment the baseline (without project) and proposed (with project)
scenarios are as follows:


DTA Baseline: emissions from
 the existing uncovered slurry compound and
 associated emissions from animal housing buildings which would arise from a
dairy herd of 110 cows (which reflects the herd size which could legitimately be
maintained at Beckland Farm with reference to the effective capacity of the
existing slurry compound in view of the requirements of the SSAFO regulations).



DTA Proposed: emissions from
 the new covered slurry lagoon and
 associated emissions from animal housing which would arise from the current
1000 cow herd (which would be rendered legally compliant for the foreseeable
future following the grant of permission for the slurry lagoon).

The effects of the project upon the ammonia levels and nitrogen deposition within the areas of the
SAC in closest proximity to the farm are as follows. For ammonia level, the maximum process
contribution to ammonia is 1.04ug/m3. This represents 104.3% of the critical level. Taking all seven
of the receptor locations the average process contribution is 0.64ug/m3 or 64% of the critical level.
APIS gives an average background ammonia level for the SAC of 0.93ug/m3. The maximum predicted
environmental concentration for ammonia is 1.97ug/m3 or 197% of the relevant critical level. It
needs to be recognised however that 0.93 is an average background level of ammonia and levels
2

Case C-258/11 Peter Sweetman v An Bord Pleanala, reference for a preliminary ruling. Opinion of Advocate
General Sharpston, 22nd November 2012 (refer paragraph 50)
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across the site range from 0.3 to 1.74 ug/m3. As such it is reasonable to propose that the predicted
environmental concentration will be somewhere in the region of 1.34 – 2.78 ug/m3 or 134-278% of
the critical level.
Turning to nitrogen deposition, the maximum process contribution to nitrogen deposition of 8.12 Kg
N/ha/yr. The critical load for western acidic oak woodlands is given on APIS as 10-15kg/ha/yr. This
therefore represents between 54.1 – 81.2 % of the critical load depending on whether the upper or
lower end of the range of selected. Taking all seven of the receptor locations the average process
contribution is 4.98 kg N/ha/yr or between 33 – 50 % of the critical load. APIS gives an average
background ammonia level for the SAC of 21kg N/ha/yr. The maximum predicted environmental
concentration for nitrogen deposition is therefore 29.1 kg N//ha/yr or 194 - 291% of the relevant
critical load. It needs to be recognised however that 21kg/ha/yr is an average background level of
deposition and levels across the site range from 12.3 to 32.6 kg/ha/yr. As such it is reasonable to
propose that the predicted environmental concentration for nitrogen deposition will be somewhere
in the region of 20.42 – 40.72 kg/ha/yr.
Applying the Integrity test
The predicted environmental concentration will exceed the relevant critical level for ammonia and
the critical load for nitrogen at all seven receptors considered. In considering whether it can be
ascertained that there will be no adverse effect on the integrity of the site it is the case that, in order
for the integrity of a site not to be adversely affected the site needs to be preserved at a favourable
conservation status; this entails the lasting preservation of the constitutive characteristics of the site
concerned that are connected to the presence of a natural habitat type whose preservation was the
objective justifying the designation of that site.
When compared to a situation where the slurry lagoon is not granted planning permission (with the
potential for the existing herd size to ultimately have to be reduced to comply with the SSAFO
regulations alongside the possibility of the existing cow shed being deemed to represent unlawful
development) the project will have significant adverse impacts upon the SAC.
There is compelling evidence that the effects associated with exceedance of the ammonia critical
level could undermine the lasting preservation of the constitutive characteristics of the site. Indeed,
recent site visits suggest that there is already evidence of unfavourable characteristics developing
within the SAC such as the lush growth of nettles, coarse grass, thistles and docks spreading from the
field edges into the SAC and the presence of high nitrogen indicator species.
Air pollution has been identified as both a threat and a risk to the SAC itself and to the qualifying
feature Western acidic oak woodlands’ across the UK generally. To move a site from being below the
ammonia critical level to above the critical level will therefore represent an adverse effect to the
integrity of a site; such an exceedance would compromise the potential for the site to meet its
conservation objectives and represent a threat to the ability for self-repair and self-renewal under
dynamic conditions. With reference to the conservation objectives, it is the ‘structure and function
(including typical species) of qualifying habitats’ which is most at risk. It is therefore the advice of
DTA Ecology that it is not possible to ascertain that there will be no adverse effect on the integrity
of the Tintagel-Marsland-Clovelly Coast SAC as a result of ammonia emissions. The project will
trigger the site moving from a non-exceeded to an exceeded state. This is not consistent with ‘the
lasting preservation of the constitutive characteristics of the site concerned that are connected to the
presence of a natural habitat type whose preservation was the objective justifying the designation of
that site’. Applying a similar logic to effects from nitrogen deposition, it is also the advice of DTA
6

Ecology that it is not possible to ascertain that there will be no adverse effect on the integrity of
the Tintagel-Marsland-Clovelly Coast SAC as a result of nitrogen deposition.
Consideration of restrictions and conditions
It is the view of DTA Ecology that, whilst conditions might be imposed which could provide some
minor improvement, there are no conditions or restrictions which can be relied upon to enable the
Council to ascertain that the project will have no adverse effect on the integrity of the SAC.
Overall Conclusion
Having considered the effects that will arise for the Tintagel-Marsland-Clovelly Coast SAC should the
project be granted consent (essentially the legitimisation for the foreseeable future of a highly
intensified level of dairy farming within close proximity to sensitive qualifying habitats for which the
SAC has been designated), it is the recommendation of DTA Ecology that the Council cannot be
certain that the project will not have lasting adverse effect on the integrity of the SAC. Reasonable
scientific doubt remains as to the absence of effects from the triggering of exceedance of the
ammonia critical level, together with a significant shift towards a greater exceedance of the
nitrogen critical load.
The assessment undertaken has considered ‘all aspects of the plan or project… which can, by
themselves or in combination with other plans or projects, affect the conservation objectives of the
site concerned… in the light of the best scientific knowledge in the field. The magnitude of the
emissions from the farm, and the proximity to the SAC, are such that it is not possible to ascertain
that there will be no adverse effect on the integrity of the site ‘alone’. Furthermore, as the farm
activities make such a large contribution to the SAC, should the current level of farming be allowed
to continue for the foreseeable future the contribution will be such as to prevent the achievement of
favourable conservation status for the qualifying features within the SAC.
In accordance with regulation 61(3), for the purpose of an appropriate assessment, Torridge Council
must consult Natural England and have regard to any representations as they may make. Natural
England were consulted on a draft of this shadow assessment on 21st July 2017, they responded on
11th August to confirm that ‘Having considered the comprehensive assessment, and the measures
proposed to mitigate for any adverse effects, Natural England concurs with the conclusion you are
proposing to adopt as the competent authority’.
It is recognised that the decision recorded in this HRA will have potential economic implications for
the current owner. The Habitats Regulations make provision for economic considerations to be
taken into account through the derogation provisions set out in regulation 62. It is at the Council’s
discretion whether they would wish to explore the assessment of alternative solutions and reasons
of imperative overriding public interest.
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1 Introduction
1.1 Structure and function of this report
1.1.1

This report is intended to fulfil the brief set by Torridge Council to undertake a ‘shadow’
appropriate assessment as part of an ongoing HRA for application reference
1/1041/2015/FULM seeking retrospective permission for an earth banked slurry lagoon.

1.1.2

This report sets out what is referred to as a ‘shadow’ appropriate assessment. Strictly
speaking, in accordance with regulation 61 it is for Torridge Council, as the competent
authority under the Regulations, to undertake the HRA and make the necessary decisions in
respect of the assessment process. This assessment is therefore provided to Torridge Council
as the relevant competent authority, who must then consider whether they will ‘adopt’ the
findings and recommendations for the purpose of their own assessment, or not.

1.1.3

As the competent authority under the Regulations, having already carried out a screening
exercise, Torridge Council have already concluded that the application will have a likely
significant effect on Tingtagel-Marsland-Clovelly Coast SAC due to atmospheric pollution and
that an appropriate assessment is required in accordance with regulation 61 of the Habitats
Regulations. This assessment does not review or revisit the screening decision for likely
significant effects but assumes that this decision taken by the competent authority is sound
and that an appropriate assessment is required on this basis.

1.2 The approach to the appropriate assessment
1.2.1

This assessment adopts the methodology for the assessment of the planning application that
is set out in Part E of The Habitats Regulations Assessment Handbook3 (hereafter referred to
as ‘the HRA Handbook’). This method was considered by Natural England specialists in HRA
during a period of ‘guest access’ to the Handbook on line before it was made available to
subscribers in September 2013. Following consideration of the Handbook’s recommended
method, and the consideration of the Handbook’s 180 principles to be applied in HRA drawn
from case law, EC and Government guidance, Natural England did not request any changes
to be made to the text of the Handbook and proceeded to take out a multiple user
subscription to make it available for all staff.

1.2.2

Current subscribers to the Handbook include Government (England and Wales), Natural
England, Marine Management Organisation, the Planning Inspectorate, the Environment
Agency, Natural Resources Wales and the Joint Nature Conservation Committee together
with a growing list of local planning authorities, lawyers, consultants and third party
organisations. This methodology is accepted by both the statutory nature conservation body
and the Planning Inspectorate as appropriate for their own staff to follow and is considered
to reflect best practice.

1.2.3

The HRA Handbook to the assessment of a project is summarised in figure 1.1 below.

3

Tyldesley, D., and Chapman C. (2013) The Habitats Regulations Assessment Handbook, September
2016 edition UK: DTA Publications Limited.(see website at www.dtapublications.co.uk)
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Figure 1.1: Outline of the four stage approach to the assessment of a project as seen at section E.1 of
the HRA Handbook

1.3 Defining the project
1.3.1

Before scoping the appropriate assessment it is important, for reasons of procedural
correctness to clearly define the ‘project’ for the purpose of the HRA. The background to the
current application is complicated and there is a degree of confusion over what is being
applied for and how the application should be considered in view of the existing but related
activities on the farm. A clear identification of the ‘project’ is central to ensure the
regulations are applied correctly; in particular in respect of how mitigation measures are
9

taken into account. As such, this section is fairly detailed but, given the significance of how
the project is defined, it is worth setting this out before progressing to the next steps in the
assessment process.
1.3.2

Regulation 61(1) reads as follows:
A competent authority, before deciding to undertake, or give any consent, permission or
other authorisation for, a plan or project which—
(a)

is likely to have a significant effect on a European site or a European
offshore marine site (either alone or in combination with other plans or
projects), and

(b)

is not directly connected with or necessary to the management of that site,

must make an appropriate assessment of the implications for that site in view of that
site’s conservation objectives.
1.3.3

This regulation therefore establishes that the ‘project’ itself is defined by the ‘consent
permission or other authorisation’ as applied for. This is confirmed by Lord Nimmo Smith in
the case of WWF-UK and RSPB v SoS for Scotland4 which, in considering the expression ‘plan
or project’ states (emphasis added) that:
‘In considering the provisions of that paragraph, I start with the expression ‘plan or
project’, which is not itself defined in the regulations. Regulation [61] (1) and (2)
speak of it as something for which ‘consent, permission or other authorisation’ is
applied, and in my opinion this means that the plan or project is that which is the
subject matter of an application and can thus be identified by reference to the
application… Thus in the present case the ‘plan or project’ is as set out in CCCs
application for planning permission. I therefore reject the suggestion which counsel
for the petitioners made at one point that the ‘plan or project’ included all the
conditions to which it was made subject at the time when planning permission was
granted’.

1.3.4

This distinction is important, as it facilitates a correct application of regulation 61(6) which
states that:
‘In considering whether a plan or project will adversely affect the integrity of the site,
the authority must have regard to the manner in which it is proposed to be carried
out or to any conditions or restrictions subject to which they propose that the
consent, permission or other authorisation should be given.’

1.3.5

As such, when undertaking an appropriate assessment of a project the purpose of the
appropriate assessment is to understand the implications of the project as applied for,
having regard to ‘the manner in which it is proposed to be carried out’ but in the absence of
conditions or restrictions which might otherwise be imposed upon it. Where the project as
applied for can be ascertained to have no adverse effect on the integrity of a European site,
permission can be granted on the basis of the project being delivered as set out in the
application documentation (without the need for conditions or restrictions).

4

WWF UK Ltd and RSPB v SoS for Scotland et al [1999]1 C.M.L.R 1021[1999] Env LR 632, Court of Session,
Edinburgh, 28th October 1998.
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1.3.6

In applying the integrity test, where it is not possible to ascertain that there will be no
adverse effect on the integrity of the site as a result of the project (as applied for) being
implemented, regulation 61(6) requires a competent authority to then have regard to
conditions or restrictions subject to which permission might be given. The need for such
conditions or restrictions can then be justified on the basis that they are necessary to enable
a conclusion of no adverse effect of the integrity of the site to be ascertained.

1.3.7

In practice therefore, it is important to identify the extent to which proposed mitigation
measures are included within the ‘project’ (and considered to be part of the ‘manner in
which it is proposed to be carried out’), or not. In the case of Hart DC v SoS5 the court
considered the extent to which mitigation measures can be taken into account in applying
the screening decision for likely significant effects. The court concluded at para 76 that:
‘I am satisfied that there is no legal requirement that a screening assessment … must
be carried out in the absence of any mitigation measures that form part of the plan
or project. On the contrary, the competent authority is required to consider whether
the project, as a whole, including such measures, if they are part of the project, is
likely to have a significant effect on the SPA’

Incorporated and additional mitigation measures
1.3.8

Following this consideration within the Courts, a helpful distinction has emerged in practice.
Section C.5.1 of the HRA Handbook identifies a series of principles which are relevant to the
correct approach to the assessment of mitigation measures and principles 5 and 8 read as
follows:
5. Mitigation measures proposed by the plan maker or the project proposer must be
incorporated into the plan or project so that they are inseparable parts of it and they
are guaranteed to be delivered. Mitigation measures of this type are referred to
here as ‘incorporated mitigation measures’. Where they are effective, reliable,
timely, guaranteed and of sufficient duration they should be taken into account at all
stages of the Habitats Regulations Assessment process, including throughout the
procedures required by regulations 61, 62 and 66…
…8. A competent authority can impose ‘additional mitigation measures’, over and
above the ‘incorporated mitigation measures’, if necessary, by way of the imposition
of conditions or other restrictions so as to ensure that a plan or project would not
adversely affect the integrity of a European site, either alone or in combination with
other plans or projects

1.3.9

In correctly defining the ‘project’ in the case in question, whether the mitigation measures
put forward by the applicant can be referred to as ‘incorporated’ measures is therefore
important. If so, they would form part of the project itself ‘as a whole’. If not, they would fall
to be defined as additional measures which might be imposed by way of conditions or
restrictions.

1.3.10 Upon close examination of the supporting documentation, with reference to the decision of
WWF and RSPB above, the project in this case is the development for which permission has
been applied for. With reference to the description of the proposal given in section 3 of the
application form, at face value, the project is the ‘retrospective application for earth banked
5

Hart DC v SoS CLG [2008] EWHC 1204 (Admin)
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slurry lagoon (resubmission of planning application 1/0011/2015/FULM)’. The accompanying
design and access statement reaffirms this view at para 1.1 in stating that ‘This Planning,
Design and Access Statement is submitted on behalf of Mr. Peter Willes in support of a
retrospective planning application for the retention of an earth banked slurry lagoon’.
1.3.11 Having said this, the Design and Access statement continues to provide further detail about
the application itself and refers to several mitigation measures as proposed by the client.
These are listed at para 3.11 and summarised in table 1.1 below.
Table 1.1 Mitigation measures as proposed by the applicant
1 The incorporation of an impermeable fixed cover on the new lagoon that is used for the storage of
cattle slurry.

2 The existing concrete slurry compound is to be removed and the slurry diverted instead through a sand
separator and subsequently conveyed into the new slurry lagoon via a sealed pipeline.

3 The existing silage effluent pit will also be covered with a floating polyethylene cover.
4 The installation of mechanical ventilation units on livestock housing units (Shed A and Shed B as
identified in the accompanying Ammonia Impact Assessment).

5 The Implementation of an ecological mitigation scheme (planting of embankments and woodland) as
detailed within the corresponding Code 7 Consulting report to inform Habitats Regulations Assessment.

1.3.12 Whilst it might appear that the project is the ‘retrospective application for earth banked
slurry lagoon’ the supporting information submitted as part of the design and access
statement specifically lists a series of mitigation measures proposed by the applicant which
could potentially be argued to be part of the project ‘as a whole’.
1.3.13 However, there is a distinction which needs to be recognised between mitigation measures
which are part of the development per se (i.e. those within the red line as shown on the site
and location plan) and those which are, in reality, changes to the ongoing management
practices within the wider farm (outside the red line). Measures proposed outside the red
line are not dependent on the slurry lagoon coming forward in any way; such measures
could be implemented entirely independent of the retention (or otherwise) of the existing
slurry lagoon. The extent to which these measures can be regarded as ‘incorporated’
measures bears careful consideration.
1.3.14 To include all the mitigation measures as part of the project ‘as a whole’ becomes
complicated. Firstly, if the project were to be defined by measures which relate to the
existing farm activities, arguably such activities themselves could be argued to become part
of the project. This raises associated complexities when it is recognised that emissions from
the existing slurry compound and the livestock housing units are, elsewhere, referred to as
part of the ‘baseline’ conditions. Generally speaking a project is independent of a baseline
(the existing status quo prior to a project being implemented). The effects of a project would
generally be added to the baseline conditions; they do not typically alter that baseline itself.
1.3.15 Secondly, whilst the delivery of mitigation measures outside the red line can be acceptable
in principle, such measures are not usually regarded as incorporated measures as they refer
to land beyond the application boundary. Principle 5 in the HRA Handbook refers to
incorporated measures as those which are ‘inseparable parts of [the project]’ which are
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‘guaranteed to be delivered’. It is difficult to argue that measures 2, 3 and 4 in table 1.1 as
‘inseparable’ parts of the proposed retention of a slurry lagoon. Furthermore the extent to
which they are ‘guaranteed to be delivered’ as a result of reference to them within the
design and access statement is unclear. The enforcement of the delivery of such measures
raises challenges for the Council which require further consideration.
1.3.16 Finally, there is an inherent contradiction with the established practice of defining an
application by a clear boundary ‘the red line’ on one hand, and concurrently asserting that
the project ‘as a whole’ includes measures on land beyond that red line boundary.
1.3.17 Following careful consideration therefore, it is the opinion of DTA Ecology that for the
purposes of an assessment under the Habitats Regulations, the ‘project’ to be assessed is
the retrospective application for an earth banked slurry lagoon. The ‘incorporation of an
impermeable fixed cover on the new lagoon’ and the ‘planting of the lagoon embankments’
are effective and reliable measures which can reasonably be regarded by the Council as
enforceable. These measures can legitimately be regarded as incorporated mitigation
measures (as defined in section C.5 of the HRA Handbook) which form part of the ‘project’
as a whole.
1.3.18 It is not considered to be appropriate to include mitigation measures 3-4 in table 1.1 as part
of the ‘project’ for the purpose of the appropriate assessment. Measures 3-4 are proposed
by the applicant on land outside the application boundary. Whilst the land falls within the
ownership of the applicant, measures delivered beyond the red line are not inseparable
parts of the project. The measures have ongoing implications and the extent to which they
can be guaranteed to be delivered is also not clearly established within the documentation
submitted as part of the application; by way of example the documentation refers only to
the installation of mechanical ventilation and makes no reference to the operation of such
units. These measures can, nevertheless, be considered as part of this assessment, but they
correctly to be regarded as additional measures which might be imposed by way of
conditions or restrictions at the discretion of the Council.
1.3.19 With reference to measure 2 it is relevant that the planning application is not for a
replacement slurry lagoon, it is instead for the retention of the existing lagoon. The removal
of the existing slurry compound needs to be viewed in this light. Having said that, it is
relatively straightforward to secure the removal of the existing lagoon through use of
conditions or restrictions. Unlike measures 3 & 4, once the removal has been confirmed by
the Council there is no ongoing commitment or maintenance responsibility on behalf of the
applicant. As such whilst, strictly speaking, measure 2 is correctly regarded as an ‘additional
measure’ (as it would need to be secured by means of a condition) excluding measure 2 for
the purpose of the appropriate assessment is considered to be unhelpful. A condition to
secure the removal of the existing lagoon is uncontroversial and there is little value in
undertaking an assessment assuming the slurry compound is retained only to then repeat
the assessment on the basis of it having been removed. As such, measures 2 has also been
included as part of the ‘project’ for the purpose of the appropriate assessment.
1.3.20 By way of clarification following the submission of the planning application which refers to
the measures in table 1.1 as ‘mitigation measures’ the applicant has since argued that the
additional ecological mitigation provided through hedgerow and woodland planting are not
necessary to secure planning permission. As such, the applicant has argued that these
should be regarded as enhancements measures delivered voluntarily but not required to
satisfy the Habitats Regulations. The reasoning for this position rests on the applicant’s view
13

of how the effects from the project should be identified and are considered further in 1.4
below.
1.3.21 In light of the importance of how the ‘project’ is defined, Natural England were consulted on
the approach as summarised above on 21/04/17. They responded on 05/05/17 as follows:
‘Natural England agrees with the distinction made by DTA between the proposed
‘incorporated’ and ‘additional’ mitigation measures, based on how and where the
current planning application boundary has been drawn to define the extent of the
‘project’ to be determined.
The Council will have to satisfy itself that it could legitimately impose and potentially
enforce any ‘additional measures’ on the project which may have to be implemented
outside of the planning application boundary as submitted’.

1.4 The effects arising from ‘the project’
1.4.1

Having identified the project, the next step is to understand the effects arising from the
implementation of the project. In the current situation, the ‘effects’ of the project have been
the subject of close scrutiny and the applicant has argued that the effects from the project
should be limited to the change in process contributions brought about by the development
when compared with the ammonia contributions which arise from the current farm
activities. In this regard paragraph 2 of the advice provided by Freeths6 states:
‘…Slurry has been produced and stored at the farm for as long as the cows have been
present. This is not a planning application requesting permission to construct a new
dairy farm or leading to an increase in the amount of slurry generated or stored on
the farm’.

1.4.2

This assertion is reiterated in the subsequent legal advice from Gordon Nardell QC7 which
states at paragraph 86:
‘The essence of the project is the change from storage of slurry in the pre-existing
open compound to its storage in the new covered lagoon…one reason why… none of
the other activities constitutes part of that ‘project’, or ‘other projects’ in their own
right, is that no material change is proposed in their nature or intensity.

1.4.3

Whilst, at face value, there is some logic to these arguments. In considering the argument
that the project will not lead to any ‘increase in slurry generated or stored’ or any ‘material
change’ in the nature or intensity of ongoing farm activities, it is important that the
legitimacy (or otherwise) of the existing farm activities is first established.

6

Legal advice submitted on behalf of the applicant from Freeths to Torridge Council, dated 3rd November
2016
7
Legal advice submitted on behalf of the applicant from Gordon Nardell QC dated 15 th February 2017.
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A history of dairy farming at Beckland Farm
1.4.4

The advice provided by Freeths on behalf of the
applicant states that a dairy herd has been kept on the
farm since the 1950s under the current and previous
ownership. Historically however the size of the dairy
herd would have been smaller. With reference to figure
5.1 in the Ammonia Impact Report (see diagram)
planning permission for shed A was not granted until
2008 and, contrary to regulation 61 (what was
regulation 48 in 2008,) no assessment was undertaken
in accordance with the Habitats Regulations.

1.4.5

The Design and Access statement submitted as part of that 2008 application refers to an
existing herd size of 600 cows on the farm. It is therefore the case that the herd size has
increased from 600 cows to 1000 cows over the past 9 years. Pre 2008 it is likely that the
herd size would have been lower still.

1.4.6

In 2010, following the grant of planning permission for shed A the Water Resources (Control
of Pollution) (Silage, Slurry and Agricultural Fuel Oil) Regulations 2010 came into force. These
regulations replaced the Control of Pollution (Silage, Slurry and Agricultural Fuel Oil)
Regulations 1991.

1.4.7

The ‘Existing situation’ in respect of Beckland Farm is summarised in the slurry and dirty
water storage report8 as follows:
‘This site has a dairy herd of 1000 cows (with a year around calving pattern this
averages 840 milking cows and 160 dry cows). The annual average yield per cow is
10,000 litres. All the milking cows and the majority of the dry cows are
accommodated on sand bedded cubicles; there is a sanded bedded calving yard. All
the manure is handled as sand laden slurry. These cows are accommodated within
the yards and buildings throughout the year. The slurry is scraped from the yards and
building to the central slurry compound within the farm stead.’

The current application
1.4.8

The design and access statement for the current application is clear at paragraph 2.14 that
the need for the new slurry lagoon arises from the fact that ‘before the current lagoon was
constructed, the existing farm did not have sufficient facilities to meet the requirements of
the 1000 cow herd which is present on site’. More specifically that ‘the storage provided by
the previous facility did not meet the minimum 120 day storage required by the Water
Resources (Control of Pollution) (Silage, Slurry and Agricultural Fuel Oil) Regulations 2010’.

1.4.9

It is therefore inappropriate in this case to argue that the project does not lead to any
‘material change’ in the nature and intensity of the ongoing activities. Whilst the cow herd is
currently 1000, the design and access statements explicitly recognises that the farm ‘does
not have sufficient facilities to meet the requirements of such a herd’. The implications of the
SSAFO regulations are such that the size of the current herd is not a reflection of the herd
which could, nevertheless, be maintained on the farm in the absence of the new slurry
lagoon.

8

Slurry & Dirty water storage requirements for Becklands Farm, Promar International, 15 th August 2015
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1.4.10 In the absence of sufficient storage facilities the Environment Agency has powers to issue an
enforcement notice to require additional storage to be provided to ensure that the farm
complies with the SSAFO requirements. The need to comply with the SSAFO regulations
does not provide any short cut around normal planning law, or provide for a more lenient
application of relevant planning legislation; the manner in which compliance is achieved
must respect other relevant legislative frameworks. Should the storage facilities not be
provided (for whatever reason) the implications of SSAFO are such that, ultimately, the
applicant could be required to reduce the herd size to one whose requirements can be met
by the existing facilities on site in accordance with the SSAFO requirements.
1.4.11 In view of the implications of the SSAFO regulations for how the ‘baseline’ has been
determined, the Environment Agency were consulted on a draft of this shadow appropriate
assessment on 26th July 2017. They responded on the 7th September and, with regards the
implications of the SSAFO regulations they confirmed that they need to ‘ensure that there is
at least 4 months slurry storage for SSAFO regs and Parkham Farms would need to propose
how they would manage their slurry if the lagoon had to be removed. Therefore if the lagoon
is refused, the options available are a lagoon relocated somewhere else on the farm, as
agreed with the planners or modification of the yard lagoon to make it compliant i.e. a very
deep concrete lagoon, or reduction of the herd until such time as it has all been agreed.’
1.4.12 The bottom line therefore is that, whilst the physical construction of the slurry lagoon
doesn’t inherently provide for any increase in slurry generated on site, its presence enables
the farm to comply with the requirements of the SSAFO regulations and, as a consequence,
legalises for the current herd size for the foreseeable future. The implications of the SSAFO
regulations are such that, in the absence of any planning permission for additional slurry
storage (the do-nothing scenario), the owners of Beckland Farm are not otherwise free to
maintain as large a herd size as they choose. Schedule 2 of the SSAFO regulations states that
the farm must provide sufficient slurry storage facilities ‘to hold the maximum quantity of
slurry likely to be produced in any four month period’. The SSAFO regulations therefore
impose a direct limit upon the herd size which can be maintained on any farm, based on the
slurry storage already available or that which can legitimately be provided on site.
1.4.13 The current herd size represents a significant intensification of dairy farming activities on the
farm when compared to historic herd sizes. In considering the effects of granting planning
permission for the project as applied for, this assessment must recognise that the retention
of the lagoon essentially legalises a larger herd size than would otherwise be acceptable
under the SSAFO regulations.
1.4.14 Further justification for the DTA baseline position as explained above is provided in
Appendix 1.
The effects associated with the project and the ‘baseline’ situation
1.4.15 In light of the restrictions imposed by the SSAFO regulations, the presence of a herd of 1000
cows should not therefore be regarded as a ‘baseline’ (i.e. a level which would continue
irrespective of the approval or otherwise of increased slurry storage facilities). Any baseline
position must reflect activities which can be regarded as compliant with all legislative
requirements.
1.4.16 Having said this, it does not follow that a baseline should not take account of the presence
of any cows on the site. As stated in the advice from Freeths at para 2 ‘Beckland Farm has
been in operation as a dairy farm with a large herd of dairy cows for almost 20 years under
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the current owner and prior to that(since the 1950s) under the previous owner’. In
establishing a baseline therefore against which the ‘effects’ from the project might be
assessed, it seems appropriate for any such baseline to reflect the herd size which could
legitimately be kept on the farm in the absence of the new slurry lagoon.
1.4.17 This approach reflects the view put forward by Freeths in bullet point 1 on page 1 ‘the
baseline for the assessment in this case must reflect storage of slurry in the existing concrete
slurry compound at Beckland Farm’. However, this baseline must reflect such storage as
would be legally permissible. A baseline herd size should therefore be established on the
basis of the slurry storage facilities which existed prior to the construction of the new
lagoon, in light of the SSAFO requirements.
1.4.18 The applicant has not provided information which would enable this baseline herd size to be
calculated accurately. However taking a look at the ‘Slurry and Dirty Water Storage report’
as submitted by the applicant, it is apparent from ‘manure store capacities’ table on page 4
that the existing slurry yard compound has an effective winter capacity of 2,083m3.
1.4.19 The volumes of manure/slurry and dirty water being produced on the site over a 4 month
winter period from the current herd of 1000 cows is given on page 5 as 19,968m3. Whilst this
volume reflects factors such a total yard areas which are not directly proportionate to the
number of cows on site, by way of a crude estimate, if 1000 cows generate 19,968m3 over 4
winter months it is reasonable to suggest that each cow generates somewhere in the region
of 20m3 over that time period.
1.4.20 If the existing compound has an effective winter capacity of 2,083m3 it is reasonable to
therefore assert that the baseline herd size which could be maintained on site in the
absence of any further slurry storage capacity is somewhere in the region of 100 cows. It is
fully recognised that this is a crude estimate. However, in reality, as a smaller herd size is not
expected to make use of only 10% of the current yard area and estimated rainfall patterns
will certainly not change from a smaller herd size. If anything the estimate of 20m3/cow
represents the lower range of what an actual figure might be. The influence of the volume of
dirty yard water is likely to mean that a more accurate calculation of a baseline herd size
would actually give a lower figure than the 100 cows crudely estimated above.
1.4.21 To look at the question from a different perspective, the new slurry lagoon has an effective
capacity of 19,242m3 and provides sufficient capacity for a 1000 cow herd. This would
suggest approximately 19.2m3 of effective storage capacity per cow. On this basis the
existing slurry compound provides effective capacity for 108 cows (2083/19.2).
1.4.22 It is therefore the advice of DTA Ecology that the effects of the project as a whole should
include emissions from the proposed slurry lagoon but also taking account of the emissions
arising from the increased herd size which the construction of the slurry lagoon would
render legally compliant under the SSAFO regulations. The historic use of Beckland Farm for
dairy farming is a legitimate consideration in establishing a ‘baseline’ situation but any
baseline must reflect the level of dairy farming which can legally be undertaken at the site in
light of the pre-existing slurry storage facilities and the requirements of SSAFO regulations.
1.4.23 The effects of the ‘project’ therefore should include any effects associated with a herd size
of 1000 cows, when compared to a baseline herd size of somewhere in the region of 100110 cows which could otherwise be kept on the farm in light of the pre-existing slurry
storage facilities. For the purpose of this assessment a baseline herd of 110 cows has been
adopted.
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1.4.24 In light of the importance of how the effects arising from the project should be defined,
Natural England were consulted on the approach as summarised above on 21/04/17. They
responded on 27/04/17 as follows:
‘Natural England’s thoughts on the HRA extract provided are that the proposed
advice to the Council - that an appropriate ‘baseline’ condition would be that which
would continue irrespective of the approval or otherwise of increased slurry storage
facilities, and that the effects of the new lagoon project should include the emissions
arising from the increased herd size which the construction of the slurry lagoon
would render legally compliant under the SSAFO regulations.’
1.4.25 It is therefore the case that, for the purpose of this HRA, the definition of the ‘effects of the
project’ as set out within this section are agreed by the Statutory Nature Conservation Body.
1.4.26 By way of clarification, in coming to this view, it is recognised that current herd size reflects
the available animal housing accommodation. In particular the facility built pursuant to
planning permission granted in November 2008. However, the applicant could reasonably be
expected to have been aware of potential problems is demonstrating compliance with
SSAFO regulations as a result of increasing the herd size following the grant of the 2008
permission.
1.4.27 It is also worthy of note that allegations have been made that the existing animal housing
facility to which the 2008 permission refers was not constructed in accordance with the
planning permission in any event. The Council is currently investigating these claims but it is
possible that the development may be unlawful. Any argument concerning the maintenance
of the existing herd size needs to be scrutinised in that light.
Further comment
1.4.28 It is recognised that defining the project in this way conflicts with the approach proposed by
the applicant that the existing herd size be taken as part of the ‘baseline’ against which the
slurry lagoon should be subject to assessment. Appendix 1 to this AA sets out further
comment and justification for the approach taken and explores alternative approaches by
way of comparison, for the record.
1.4.29 By way of clarification, the effects associated with the spreading of slurry to land have not,
at this time, been included as part of the project. There is a degree of speculation as to the
extent to which associated activities are subject to assessment under the Habitats
Regulations. In this regard, it is noted that a series of questions concerning associated
activities in the agricultural sector have recently been referred to the Court of Justice of the
European Union by the Dutch authorities9. The Court has not yet provided a ruling on
questions referred to them so it is considered prudent to await the Courts decision in this
matter. The inclusion of the effects from slurry spreading would not have changed the
conclusion of the assessment undertaken herein but it is recognised that the findings may
need to be updated as appropriate when the Court issues a ruling in this case.

9

(Case C-293/17) Request for a preliminary ruling from the Raad van State (Netherlands) lodged on 22 May
2017
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2 European Sites potentially affected
2.1 Are any European sites potentially affected by the project?
2.1.1

The screening for likely significant effects has identified that the European site for which an
appropriate assessment is required is the Tintagel-Marsland-Clovelly Coast SAC.

2.1.2

The screening assessment undertaken by the Council provide detailed information about the
SAC and its qualifying features in boxes 5, 6 and 7. Readers are referred to this information
which is not repeated here. For ease of reference however the qualifying features and the
conservation objectives for the SAC, which are of fundamental importance to an appropriate
assessment (which must be made in view of them), are set out below along with some
additional supporting information.

2.2 Relevant information on the European Sites potentially affected
2.2.1

The qualifying features for the Tintagel-Marsland-Clovelly Coast SAC are as follows:


Vegetated sea cliffs of the Atlantic and Baltic coasts



European dry heaths



Old sessile oak woods with Ilex and Blechnum in the British Isles; Western acidic oak
woodland

2.2.2

The conservation objectives for the site are available to download from Natural England’s
access to evidence webpages10 and are as follows:

2.2.3

The screening assessment undertaken by the Council identified the ways in which the
qualifying features of the SAC might be affected by the proposal in box 10. The impact
mechanism is given as ‘air pollution: risk of atmospheric nitrogen deposition’ and the record
notes ‘the site is particularly important for its Western acidic oak woodlands and the
associated lichen interest’. With reference to section 6 of the screening report, box 10
continues:
‘These Atlantic woodlands are natural or semi-natural woodlands found in western
Britain and Ireland where the climate is mild and wet providing ideal conditions for a
range of important lichens. Atlantic woodlands are a very rare habitat, found only in
a handful of locations around the world. The Atlantic oak woods in North Devon are

10

http://publications.naturalengland.org.uk/publication/4847772322758656?category=5374002071601152
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nationally significant for their lichen interest. Bryophytes and lichens are among the
UK’s most important contribution to international and especially European
biodiversity.’
2.2.4

Further site specific information is available from the Site Improvement Plan (SIP). SIPs have
been developed for each Natura 2000 site in England as part of the Improvement
Programme for England’s Natura 2000 Sites (IPENS). The plan provides a high level overview
of the issues (current and predicted) that are considered to be affecting the condition of the
site and sets out the measures required to improve the condition of the features. As such,
the SIP provides a helpful insight into the current threats or pressures known to be of
concern for the site and measures which have been identified to address them.

2.2.5

With reference to the effects arising from the project in question it is pertinent to note that
‘Air pollution: risk of atmospheric nitrogen deposition’ is identified as an issue for the site.
The relevant extract from the SIP in this regard is:

2.2.6

In respect of the statement that ‘the sensitive features are currently considered to be in
favourable condition on the site’ it is relevant that the SIP is dated October 2014 and a site
check was undertaken by the local Natural England Officer in August 2015. The notes from
that site check state:
‘The clifftop fields between Brownsham Woods and Exmansworthy are used for
silage and have suffered very high nutrient loading for some time. A very dense and
lush growth of nettle, coarse grasses (esp. Cock’s-foot), thistles and docks occurs
along the fringe of each field, growing into the clifftop blackthorn. The bushes are
frequently crusted with algae and Xanthoria parietina, both indicative of high
nitrogen levels. This is not compatible with high-quality lichen communities which
should be present within the cliff-face woodland, or the cliff face and woodland flora
and should be recorded as a threat on CMSi.’11

2.2.7

In considering the risk to the SAC as a result of the current application, the assessment
under the Habitats Regulations is relevant to the qualifying features for which the SAC has
been designated. In this regard, whilst lichens are an interest feature for the SSSI they are
not a qualifying feature of the SAC in their own right. However the lichen community within
the SAC are an important component that makes up the structure and function of the
habitats for which the SAC has been designated. Senior specialists at Natural England have
been consulted on the significance of the lichens in the vicinity of Beckland Farm within the
context of this HRA and they responded as follows:
‘yes the lichens do need to be considered in the HRA. The interest feature is sessile
oak woodland. That does not mean we only expect a HRA to assess impacts on the

11

Site Check: Marsland to Colvelley Coast, units 12 and 23. Officer file note dated 25 th August 2015.
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actual trees themselves. Species that are fundamental to making the habitat interest
feature what it is should be considered in a HRA, where they are an integral part of
that habitat. That is not to say that every species that happens to be present in a
sessile oak woodland needs to be included, but rather it is that fact that particular
lichen species will be typical and characteristic species of this habitat type and
damage or loss is therefore an impact on the quality of the habitat interest feature
itself.’12
2.2.8

This is reflected in the conservation objectives which refer to maintaining or restoring the
‘structure and function (including typical species) of qualifying natural habitats’. The lichen
communities associated with the old sessile oak woodland can be regarded as a ‘typical
species’ of the qualifying natural habitats and are subject to protection in this manner.

2.2.9

This protection for ‘typical species’ can also be traced back to the Directive itself. Article 2(2)
states that ‘measures taken pursuant to this Directive shall be designed to maintain or
restore, at favourable conservation status natural habitats and species of wild fauna and
flora of community interest’. This concept of favourable conservation status (FCS) is central
to the underlying objectives of the Directive and is defined in Article 1(e) as follows
(emphasis added):
(e) conservation status of a natural habitat means the sum of the influences acting
on a natural habitat and its typical species that may affect its long-term natural
distribution, structure and functions as well as the long-term survival of its typical
species within the territory referred to in Article 2.
The conservation status of a natural habitat will be taken as ‘favourable’ when:
 its natural range and areas it covers within that range are stable or
increasing, and
 the specific structure and functions which are necessary for its long-term
maintenance exist and are likely to continue to exist for the foreseeable
future, and
 the conservation status of its typical species is favourable as defined in (i);
Article 1(i) referred to then reads as follows....
(i) conservation status of a species means the sum of the influences acting on the
species concerned that may affect the long-term distribution and abundance of its
populations within the territory referred to in Article 2;
The conservation status will be taken as ‘favourable’ when:
 population dynamics data on the species concerned indicate that it is
maintaining itself on a long-term basis as a viable component of its natural
habitats, and
 the natural range of the species is neither being reduced nor is likely to be
reduced for the foreseeable future, and

12

Email correspondence from Rachel Hoskins of NE to Claire Guthrie dated 24 th March 2015
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there is, and will probably continue to be, a sufficiently large habitat to
maintain its populations on a long-term basis;

2.2.10 It is clear therefore from the wording of the Directive itself that the conservation status of
an Annex I habitat type that is present as a ‘qualifying feature’ for a site needs to take
account of the ‘typical species’ (which are not qualifying features in their own right) that
might be associated with the Annex I habitat type. Whilst ‘typical species’ are not the
primary focus of protection in the way that the Annex I habitat type itself is, they will
nevertheless receive protection through the assessment of the overall effects on the
qualifying habitat and by way of being considered as a component part of it. This might be
seen as protection ‘by association’.
2.2.11 The qualifying feature or most concern in respect of atmospheric emissions is the ‘old sessile
oak woods with Ilex and Blechnum in the British Isles; Western acidic oak woodland’ and
further information has been summarised below from the Article 17 report for this feature
across the UK. The UK Article 17 report identifies ‘air pollution, air-borne pollutants’ both as
a ‘main pressure’ of high importance (see table 2.5) and also a ‘main threat’ of high
importance (see table 2.6). In the conclusions in table 2.8 the overall assessment of
conservation status for the habitat is ‘bad declining’.
2.2.12 The Article 17 report considers the conservation status of the old sessile oak woods across
their natural range within the UK and, as such, has more limited relevance to individual
SACs. Having said this however the conservation status of a qualifying feature is relevant to
the HRA process as the conservation objectives refer to ensuring the site contributes to
achieving favourable conservation status of its qualifying features. In applying the integrity
test following an appropriate assessment the judgments which need to be made can be
informed by a better understanding of the conservation status of the qualifying features for
which the site has been designated. Of relevance to this HRA, the assessment of
conservation status is informed by an assessment of four parameters as set out in table 2.1
below:
Table 2.1: Summary of the assessment of conservation status for old sessile oak woodlands with
Ilex and Blechnum in the British Isles; Western acidic oak woodland
Parameter

Conclusion

Qualifier

Range

Favourable

N/A

Area

Inadequate

Stable – short term trend is stable

Structure and function

Bad

Declining - site condition data indicates that more
of the habitat in unfavourable condition is
declining than recovering (based on SAC data
10485ha declining and 1083ha recovering

Future prospects

Bad

Stable – site condition data indicates that less of
the habitat might be in unfavourable condition in
c.2025 (based on SAC data from 78% to 67% of
area unfavourable).
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2.2.13 It is therefore the case that, when considering the effects of an individual project upon the
Tintagel-Marsland-Clovelly Coast SAC, in ensuring the site contributes to the achievement of
favourable conservation status for the ‘old sessile oak woodlands with Ilex and Blechnum in
the British Isles; Western acidic oak woodland qualifying feature’, it is relevant to note that
the conservation status of this habitat across its natural range within the UK is bad-declining,
due primarily to pressures and threats to the structure and function of the habitat. Air
pollution has been identified as both a pressure and a threat of high importance in this
regard.
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3 Appropriate Assessment
3.1 Scope of the Appropriate Assessment
3.1.1

With reference to the opinion of the Advocate General in the case of Sweetman13, the
question being asked in undertaking an appropriate assessment is ‘what will happen to the
site if this plan or project goes ahead; and is that consistent with maintaining or restoring the
favourable conservation status of the habitat or species concerned?’ The purpose of this
assessment is therefore to consider what will happen to the Tintagel- Marsland- Clovelly
Coast SAC if planning permission is granted for the slurry lagoon, and is that consistent with
maintaining or restoring the favourable conservation status of the habitats for which the
SAC has been designated?

3.1.2

The HRA Handbook section C.9.1 sets out a list of principles, derived from case law and
authoritative guidance which are relevant to an appropriate assessment. Principles 3, 4 and
7 pertain to the purpose and scope of an appropriate assessment and they read as follows:
3. The assessment must be of the implications of the plan or project, for the site, in
view of the site’s conservation objectives, in light of the best scientific knowledge in
the field.
4. The assessment must consider all aspects of the plan or project which can, by
themselves or in combination with other plans or projects affect the site’s
conservation objectives and take account of the specific environmental conditions
and circumstances at the site.
…7. The appropriate assessment should include consideration of the (favourable)
conservation status of the qualifying feature(s) in the site and the site condition. It
should also take account of any threats or degradations or disturbance of the
qualifying habitats or species.

3.1.3

The impact mechanism identified within the screening assessment as being of primary
concern is air pollution and, in particular the direct toxic effects of ammonia (to which lower
plans such as mosses and lichens are particularly sensitive). The contribution which
ammonia emissions make to nitrogen deposition was also identified as a potential impact
mechanism. For the purpose of this assessment, the qualifying feature for which a likely
significant effects could not be ruled out is the ‘Western acidic oak woodlands’.

3.1.4

This appropriate assessment will therefore focus on the effects from air pollution on the
qualifying feature Western acidic oak woodlands.

3.2 Obtaining relevant background data and habitat appropriate critical load/level
thresholds
3.2.1

In considering the effects or air pollution on natural habitats it is first necessary to obtain
background pollutant leaves for the site subject to assessment. The online Air Pollution

13

Case C-258/11 Peter Sweetman v An Bord Pleanala, reference for a preliminary ruling. Opinion of Advocate
General Sharpston, 22nd November 2012 (refer paragraph 50)
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Information System14 (APIS) resource is widely recognised as the most appropriate source of
such background data and this has been referred to for the purpose of this assessment.
3.2.2

Having identified the background levels it is next necessary to identify the appropriate
critical load or critical level for the qualifying features subject to assessment. In this case the
most sensitive qualifying features is the old sessile oak woods with Ilex and Blechnum in the
British Isles – ‘western acidic oak woodlands’. The background ammonia and nitrogen
deposition levels for the Tintagel-Marsland-Clovelly Coast SAC, together with the relevant
critical load/level are summarised in table 3.1 below:
Table 3.1 APIS data for western acidic oak woodlands feature of the SAC
Pollutant
Ammonia
Nitrogen deposition

3.2.3

Critical Level/Load

Average concentration/deposition

1ug/m3

0.93ug/m

10-15 kg/ha/yr

21kg/ha/yr

Having identified the background levels at the site and the critical load and level against
which the proposal should be considered the next step is to identify the process contribution
(PC) to the European site. This value is the additional pollutant loading which would arise
from the plan or project subject to assessment.

3.3 The process contribution to the SAC
3.3.1

As summarised in section 1.4 above, for the purpose of this assessment the effects from the
project as applied for includes the emissions from the proposed slurry lagoon as well as
emissions arising from the increased herd size which the construction of the slurry lagoon
would render legally compliant under the SSAFO regulations.

3.3.2

The historic use of Beckland Farm for dairy farming is a legitimate consideration in
establishing a ‘baseline’ situation but it is also important to ensure that the applicant does
not benefit from submission of a retrospective application and that any baseline reflect the
level of dairy farming which can legally be undertaken at the site.

3.3.3

The effects of the ‘project’ therefore include any effects associated with a herd size of 1000
cows, when compared to a baseline herd size of approximately 110 cows which could
otherwise be kept on the farm.

3.3.4

For the purpose of this assessment the baseline (without project) and proposed (with
project) scenarios are therefore as follows:


DTA Baseline: emissions from
 the existing uncovered slurry compound and
 associated emissions from animal housing buildings which would arise from a
dairy herd of 110 cows (which reflects the herd size which could legitimately be
maintained at Beckland Farm with reference to the effective capacity of the
existing slurry compound in view of the requirements of the SSAFO regulations).

14

See www.apis.ac.uk
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DTA Proposed: emissions from
 the new covered slurry lagoon and
 associated emissions from animal housing which would arise from the current
1000 cow herd (which would be rendered legally compliant for the foreseeable
future following the grant of permission for the slurry lagoon).

3.3.5

The Ammonia Impact Assessment report submitted on behalf of the applicant provides the
results of atmospheric dispersion modelling which considered different emission scenarios.
These baseline and proposed emission scenarios are summarised below.


Applicant Baseline: emissions from current infrastructure including:
 the existing uncovered slurry compound,
 the uncovered silage effluent pit,
 emissions from animal buildings that house 1000 cows (which reflects the
current herd size).



Applicant Proposed: emissions from
 the new covered slurry lagoon,
 the covered silage effluent pit and
 emissions from animal buildings (housing 1000 cattle) with mechanical
ventilation installed on Sheds A and B.

3.3.6

To avoid confusion, hereafter the baseline and proposed scenarios shall be referred to as
either ‘DTA baseline / DTA proposed’ or ‘applicant baseline / applicant proposed’.

3.3.7

The air quality modelling submitted on behalf of the applicant was undertaken on the basis
of the applicant baseline and applicant proposed scenarios but the information has been
provided in a format that allows estimates of the DTA baseline and DTA proposed to be
calculated in a manner which is considered to be sufficient for the purpose of the
assessment as set out below.

Calculation of DTA Baseline for ammonia
3.3.8

The DTA baseline requires an estimate of the emissions from the uncovered slurry
compound and those which would arise from animal housing for a herd of 110 cows. The
applicant has provided emission data for the uncovered slurry compound ‘alone’ which is
available as table A2 in the appendix to the Freeths November 2016 letter.

3.3.9

The emissions from housing for a herd of 110 cows are not provided in the information
submitted as part of the application. Having said that, the ‘applicant baseline’ data is
available as table 6.1 of the Ammonia Impact Report (May 2016). Subtracting the emissions
from the uncovered slurry compound from the applicant baseline figures will give an
estimate of the contribution from the animal buildings (housing 1000 cattle) and the
uncovered silage effluent pit.

3.3.10 Information provided in tables 5.1 and 5.2 in the Ammonia Impact Report illustrates that the
silage effluent pit is a very minor contribution to the overall emissions when compared with
those arising from the animal housing. By way of comparison, table 3.2 gives the ammonia
emissions from the silage effluent pit compared to those from sheds A, B and C (as derived
from the data provided in tables 5.1 and 5.2 of the Ammonia Impacts Report.
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Table 3.2 comparison of emissions from animal housing and silage effluent pit
Emission source

Area/Volume

Emission rate

Total NH3 emission

Silage effluent pit

56m2

1.0 x 10-4 g/m2/s

0.0056 g/s

Shed A

19,125m3

6.81 x 10-6 g/m3/s

0.13g/s

Shed B

4,800m3

6.03 x 10-6 g/m3/s

0.029g/s

Shed C

4,160m3

1.57 x 10-5 g/m3/s

0.065g/s

Shed D

1,476m3

4.41 x 10-5 g/m3/s

0.065g/s

3.3.11 The combined NH3 emissions from animal housing is 0.289g/s (shed A+B+C+D) whilst that
from the silage effluent pit is 0.0056g/s. The silage effluent pit therefore represents
approximately 2% of the combined emissions from cattle housing and the silage effluent pit.
3.3.12 It follows therefore that the animal housing emissions (housing 1000 cattle) can be
calculated as follows:
Animal housing contribution from 1000 cows = (applicant baseline – uncovered slurry lagoon) x
0.98
3.3.13 Having estimated a contribution from animal housing a further complicating factor is that
the modelling work undertaken by the applicant is based on an emission rate for cattle of
25g/day/lu (lu being livestock unit). Having consulted with Natural England, it is the opinion
of DTA Ecology that this emission rate is not appropriate for the purpose of the assessment.
3.3.14 The preferred sources of information on emission factors for cattle can be found in the SCAIL
Agriculture User guide15. The SCAIL webpage16 describes SCAIL agriculture in the following
terms:

3.3.15 Appendix 2of this report17 gives a housing emission factor for Dairy cows and Heifers of 17
Kg/NH3 per animal per year. If we convert this into units of g/day/lu it is equivalent to
15

This guide is used by regulators in Northern Ireland, Scotland and Wales. Whilst the Environment Agency use
a different approach SCAIL Agriculture is recognised to produce similar results.
16
http://www.scail.ceh.ac.uk/
17
Appendix 2: Ammonia Emission Factors for Cattle (p46)
http://www.scail.ceh.ac.uk/agriculture/Sniffer%20ER26_SCAILAgriculture%20USER%20GUIDE%20Final%20Issue%2011032014.pdf
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46.6g/day/lu (17000/365). This is obviously higher than the 25g/day/lu quoted in the report
submitted on behalf of the applicant. It is relevant to note that the National Emissions
Inventory18 gives a weighted mean for slurry based housing of 34.3g N/day/lu but Natural
England generally use the emission factors in the SCAIL appendix when providing their
advice as these are considered to be more realistic and broken down by housing type. In
light of the precautionary approach required by the Habitats Regulations, and recognising
that the emissions inventory weighted mean figure is for total nitrogen rather than
ammonia, it is suggested that for the purpose of this assessment modelled contribution data
should be based on an ammonia emission rate of 46.6 g/day/lu.
3.3.16 The modelling outputs have been provided assuming an ammonia emission rate of 25
g/day/lu and the difference can be accounted for by applying a conversion factor of 1.864
(46.6/25) to the animal housing contribution figure derived from the equation in 3.3.12
above. As such for the purpose of calculating the animal housing contribution based on an
appropriate cattle emission rate the overall calculation becomes:
Animal housing contribution from 1000 cows on emission rate of 46.6 g/day/lu = (applicant
baseline – uncovered slurry lagoon) x 0.98 x 1.864
3.3.17 The modelling work was undertaken in respect of 23 ecological receptors (E1 – E23). For the
purpose of this appropriate assessment receptors E1 to E7 are of most significance and the
data analysis focuses on the data for these points. Applying this calculation to the applicant
baseline data provided gives an ammonia process contribution from the animal housing on
the farm as set out in table 3.3 below.
Table 3.3 Calculating the PC from animal housing
Receptor

Ammonia PC from animal housing
from 1000 cows (ug/m3)

E1

1.123

E2

0.590

E3

0.468

E4

0.751

E5

1.054

E6

0.206

E7

0.908

3.3.18 Once a process contribution from housing of 1000 cows is estimated, it is relatively
straightforward to then calculate the contribution from 110 cows (multiplying the figure by
0.11).
3.3.19 The ‘DTA baseline’ figures for these receptors are set out in table 3.4 below. By way of
clarification:

18

https://uk-air.defra.gov.uk/assets/documents/reports/cat07/1605231002_nh3inv2014_Final_20112015.pdf
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DTA baseline = emissions from animal housing for 110 cows + uncovered slurry compound

Table 3.4 calculation of ammonia process contribution from DTA ‘baseline’ (ug/m3)
Receptor

Animal housing from 110
cows

Uncovered slurry
compound

DTA Baseline

E1

0.124

0.145

0.269

E2

0.065

0.057

0.122

E3

0.051

0.044

0.095

E4

0.083

0.089

0.172

E5

0.116

0.103

0.219

E6

0.023

0.017

0.040

E7

0.100

0.063

0.163

Calculation of ‘DTA proposed’ for ammonia
3.3.20 The DTA Proposed scenario requires an estimate of the emissions from the covered new
slurry lagoon and those which would arise from animal housing for a herd of 1000 cows. The
applicant has provided emission data for the covered new slurry lagoon which is available as
table 1 in the appendix to the Freeths email dated 22nd May 2016 letter. The process
contribution from animal housing for 1000 cows is available from table 3.3 above. By way of
clarification:
DTA proposed = emissions from animal housing for 1000 cows + covered slurry lagoon

Table 3.5 calculation of ammonia process contribution from DTA ‘proposed’ (ug/m3)
Receptor

Animal housing from 1000
cows

Covered slurry lagoon

DTA Proposed

E1

1.123

0.188

1.311

E2

0.590

0.052

0.642

E3

0.468

0.032

0.500

E4

0.751

0.073

0.824

E5

1.054

0.065

1.119

E6

0.206

0.011

0.217

E7

0.908

0.029

0.937
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3.3.21 The process contribution to ammonia levels at the ecological receptors E1 to E7 are
therefore as follows. By way of clarification:
Process Contribution = DTA Proposed – DTA baseline
Table 3.6 calculation of ammonia process contribution (PC) from the project (ug/m3)
Receptor

DTA Baseline

DTA Proposed

PC from project

PC as % of NH3 CLe

E1

0.269

1.311

1.043

104.3

E2

0.122

0.642

0.520

52.0

E3

0.095

0.500

0.404

40.4

E4

0.172

0.824

0.652

65.2

E5

0.219

1.119

0.900

90.0

E6

0.040

0.217

0.178

17.8

E7

0.163

0.937

0.774

77.4

3.3.22 In order to calculate the predicted environmental concentration at the ecological receptors
it is then necessary to add the process contribution to the background data as set out in
table 3.7.

Table 3.7 calculation of predicted environmental concentration (PEC) from the project (ug/m3)
Receptor

Background

PC from project

PEC

PEC as % of NH3 CLe

E1

0.93

1.043

1.973

197.3

E2

0.93

0.520

1.450

145.0

E3

0.93

0.404

1.334

133.4

E4

0.93

0.652

1.582

158.2

E5

0.93

0.900

1.830

183.0

E6

0.93

0.178

1.108

110.8

E7

0.93

0.774

1.704

170.4

Calculation of ‘DTA baseline’ for nitrogen deposition
3.3.23 Applying the same approach as set out above (see calculation at para 3.3.16) the predicted
nitrogen deposition from the animal housing can likewise be calculated as set out below:
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Table 3.8 Calculating the PC from animal housing
Receptor

N deposition PC from Animal housing
from 1000 cows (Kg/ha/yr)*

E1

8.76

E2

4.59

E3

3.65

E4

5.85

E5

8.16

E6

1.68

E7

7.14

3.3.24 The ‘DTA baseline’ figures for receptors E1-E7 are set out in table 3.9 below. By way of
clarification, and repeating the series of calculations set out above in respect of ammonia
emissions:
DTA baseline = emissions from animal housing for 110 cows + uncovered slurry compound

Table 3.9 calculation of process contribution from DTA ‘baseline’ (Kg N/ha/yr)
Receptor

Animal housing from 110
cows

Uncovered slurry
compound

DTA Baseline

E1

0.96

1.135

2.10

E2

0.51

0.445

0.95

E3

0.40

0.344

0.75

E4

0.64

0.696

1.34

E5

0.90

0.805

1.70

E6

0.18

0.133

0.32

E7

0.79

0.492

1.28

Calculation of ‘DTA proposed’ for nitrogen deposition
3.3.25 The DTA Proposed scenario requires an estimate of the emissions from the covered new
slurry lagoon and those which would arise from animal housing for a herd of 1000 cows. The
applicant has provided emission data for the covered new slurry lagoon which is available as
table 1 in the appendix to the Freeths email dated 22nd May 2016 letter. The process
contribution from animal housing for 1000 cows is available from table 3.8 above. By way of
clarification:
31

DTA proposed = emissions from animal housing for 1000 cows + covered slurry lagoon

Table 3.10 calculation of process contribution from DTA ‘proposed’ (Kg N/ha/yr)
Receptor

Animal housing from 1000
cows

Covered slurry lagoon

DTA Proposed

E1

8.76

1.46

10.22

E2

4.59

0.40

4.99

E3

3.65

0.25

3.90

E4

5.85

0.57

6.42

E5

8.16

0.51

8.67

E6

1.68

0.09

1.76

E7

7.14

0.23

7.36

3.3.26 The process contribution to ammonia levels at the ecological receptors E1 to E7 are
therefore as follows. By way of clarification:
Process Contribution = DTA Proposed – DTA baseline

Table 3.11 calculation of process contribution from the project (Kg N/ha/yr)
Receptor

DTA
Baseline

DTA
Proposed

PC from
project

PC as % of lower N
Critical Load

PC as % of upper
N Critical Load

E1

2.10

10.22

8.12

81.2

54.1

E2

0.95

4.99

4.04

40.4

27.0

E3

0.75

3.90

3.15

31.5

21.0

E4

1.34

6.42

5.08

50.8

33.9

E5

1.70

8.67

6.96

69.9

46.4

E6

0.32

1.76

1.44

14.4

9.6

E7

1.28

7.36

6.09

60.9

40.6

3.3.27 In order to calculate the predicted environmental concentration at the ecological receptors
it is then necessary to add the process contribution to the background data as set out in
table 3.12.
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Table 3.12 calculation of process environmental concentration from the project (Kg N/ha/yr)
Receptor

Background

PC from
project

PEC

PEC as % of lower
N Critical Load

PEC as % of upper
N Critical Load

E1

21

8.12

29.12

291.2

194.1

E2

21

4.04

25.04

250.4

167.0

E3

21

3.15

24.15

241.5

161.0

E4

21

5.08

26.08

260.8

173.9

E5

21

6.96

27.96

279.6

186.4

E6

21

1.44

22.44

224.4

149.6

E7

21

6.09

27.09

270.9

180.6

3.3.28 In summary therefore the effects of the project upon the ammonia levels and nitrogen
deposition within the areas of the SAC in closest proximity to the farm are summarised
below.
Summary of anticipated effects from the project in terms of ammonia levels
Table 3.6 shows the maximum process contribution to ammonia is 1.04ug/m3. This represents
104.3% of the critical level. Taking all seven of the receptor locations the average process
contribution is 0.64ug/m3 or 64% of the critical level.
APIS gives an average background ammonia level for the SAC of 0.93ug/m3. The maximum
predicted environmental concentration for ammonia is 1.97ug/m3 or 197% of the relevant critical
level. It needs to be recognised however that 0.93 is an average background level of ammonia and
levels across the site range from 0.3 to 1.74 ug/m3. As such it is reasonable to propose that the
predicted environmental concentration will be somewhere in the region of 1.34 – 2.78 ug/m3 or
134-278% of the critical level.
Summary of anticipated effects from the project in terms of nitrogen deposition
Table 3.11 shows the maximum process contribution to nitrogen deposition of 8.12 Kg N/ha/yr.
The critical load for western acidic oak woodlands is given on APIS as 10-15kg/ha/yr. This
therefore represents between 54.1 – 81.2 % of the critical load depending on whether the upper
or lower end of the range of selected. Taking all seven of the receptor locations the average
process contribution is 4.98 kg N/ha/yr or between 33 – 50 % of the critical load.
APIS gives an average background ammonia level for the SAC of 21kg N/ha/yr. The maximum
predicted environmental concentration for nitrogen deposition is therefore 29.1 kg N//ha/yr or
194 - 291% of the relevant critical load. It needs to be recognised however that 21kg/ha/yr is an
average background level of deposition and levels across the site range from 12.3 to 32.6
kg/ha/yr. As such it is reasonable to propose that the predicted environmental concentration for
nitrogen deposition will be somewhere in the region of 20.42 – 40.72 kg/ha/yr.
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4 Applying the Integrity test
4.1 Introduction
4.1.1

Section 3 sets out the effects of the proposal on the SAC in accordance with the DTA
baseline and DTA proposed scenarios. With reference to the ‘purpose’ of this assessment as
set out in para 3.1 above, the analysis of the modelling data to calculate the DTA scenarios
has answered the question of ‘what will happen to the Tintagel- Marsland- Clovelly Coast
SAC if planning permission is granted for the slurry lagoon’? The granting of planning
permission will result in:
a) A maximum process contribution of 1.04ug/m3 of ammonia (104% of the critical
level). With background concentrations averaging 0.93ug/m3 this would trigger
an exceedance of the critical level within the SAC.
b) A maximum process contribution to nitrogen deposition is 8.12kg/ha/yr
(between 54 – 81 % of the critical load depending on whether the upper or
lower end of the range of selected). With background deposition averaging 21kg
N/ha/yr this contribution would result in further exceedance of the relevant
critical load.

4.1.2

The purpose of the integrity test is to deal with the next part of the question, as set out by
the Advocate General in the case of Sweetman (and referred to in paragraph 3.1 above),
that of ‘is that consistent with maintaining or restoring the favourable conservation status of
the habitats for which the SAC has been designated’? Further information on the application
of the integrity test is found in the judgment of the European Court in Sweetman19 which
refers at paragraph 39-40:
‘39 Consequently, it should be inferred that in order for the integrity of a site as a
natural habitat not to be adversely affected for the purposes of the second sentence
of Article 6(3) of the Habitats Directive the site needs to be preserved at a favourable
conservation status; this entails, as the Advocate General has observed in points 54
to 56 of her Opinion, the lasting preservation of the constitutive characteristics of the
site concerned that are connected to the presence of a natural habitat type whose
preservation was the objective justifying the designation of that site in the list of
SCIs, in accordance with the directive.
40 Authorisation for a plan or project, as referred to in Article 6(3) of the Habitats
Directive, may therefore be given only on condition that the competent authorities –
once all aspects of the plan or project have been identified which can, by themselves
or in combination with other plans or projects, affect the conservation objectives of
the site concerned, and in the light of the best scientific knowledge in the field – are
certain that the plan or project will not have lasting adverse effects on the integrity
of that site. That is so where no reasonable scientific doubt remains as to the
absence of such effects.’

4.1.3

19

Section C.11 of the HRA Handbook sets out a series of principles in relation to the integrity
test and some foundational principles (1-5) are copied below:

Case C258/11 Peter Sweetman v An Bord Pleanala, 11th April 2013

34

1. ‘In the context of the Regulations, the ‘integrity’ of a site is defined in England and
Wales as ‘the coherence of its ecological structure and function across its whole
area, that enables it to sustain the habitat, complex of habitats and/or the levels of
populations of the species for which the site is (or will be) designated’.
2. The ‘integrity’ of a site can also be considered to be the quality or condition of being
whole or complete; or in a dynamic ecological context, as having resilience and an
ability to evolve in ways that are favourable to conservation.
3. A site can be described as having a high degree of integrity where the inherent
potential for meeting site conservation objectives is realised, the capacity for selfrepair and self-renewal under dynamic conditions is maintained, and a minimum of
external management support is required.
4. The integrity test must be considered on a case-by-case and / or site-by-site basis,
taking account of the potential effects of the particular plan or project on the
particular site and its qualifying features. A type or scale of plan or project which has
an adverse effect on the integrity of one site may not have such an effect on another
site.
5. When looking at effects on the integrity of a site it is important to take into account
a range of factors, including the possibility of effects manifesting themselves in the
short, medium and long-term, the duration of the effects and their reversibility.’

4.2 Can it be ascertained that there will be no adverse effect on the integrity of the
European sites affected?
4.2.1

The appropriate assessment provided in section 3 has identified that the effects of the
project at the receptor E1 (closest to the site) are as follows:

Impact pathway

Ammonia
Nitrogen deposition

Critical
Level/Load

Background
levels

Maximum
Process
contribution

Predicted
Environmental
Concentration

1ug/m3

0.93 ug/m3

1.04ug/m3

1.97ug/m3

10-15 kg/ha/yr

21 kg/ha/yr

8.12 kg/ha/yr

29.1 kg/ha/yr

4.2.2

Looking at the contributions across all seven receptors (E1-E7) the PEC will exceed the
relevant critical level (for ammonia) and the critical load for nitrogen at all seven receptors.
In considering whether it can be ascertained that there will be no adverse effect on the
integrity of the site it is the case that, in order for the integrity of a site not to be adversely
affected the site needs to be preserved at a favourable conservation status; this entails the
lasting preservation of the constitutive characteristics of the site concerned that are
connected to the presence of a natural habitat type whose preservation was the objective
justifying the designation of that site.

4.2.3

It is clear that when compared to a situation where the slurry lagoon is not granted planning
permission (with the potential for the existing herd size to ultimately have to be reduced to
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comply with the SSAFO regulations alongside the possibility of the existing cow shed being
deemed to represent unlawful development) the project will have significant adverse
impacts upon the SAC. Whether these effects represent adverse effects to site integrity is
considered further below.
Adverse impacts from ammonia
4.2.4

The background ammonia levels are currently just below the critical level at 0.93 ug/m3. The
process contribution will lead to the critical level being exceeded at all seven receptors
considered in the appropriate assessment.

4.2.5

It is recognised however that, assuming the current owner has registered the existing herd,
the ‘background’ figure may already take emissions from the current herd into account. In
principle therefore this might result in a degree of double counting where the existing herd
are both part of the background and part of the process contribution. Having said this, it
needs to be appreciated that the background values on APIS are provided at a 5km grid
square resolution. When using the ‘query by location’ tool the website provide the following
information20 in respect of ammonia concentrations:
‘Ammonia concentrations are provided by the National Ammonia Monitoring
Network www.uk-pollutantdeposition.ceh.ac.uk/networks ) at 95 sites. However,
given the high degree of spatial variation in ammonia concentrations, mapped
estimates based on simple interpolation are very uncertain. Therefore, the mapped
estimates used by NEGTAP, and this simple site assessment tool, are derived using
the network measurements to calibrate the NH3 concentration estimates of the
FRAME atmospheric dispersion model, which spatially estimates NH3 emissions at a
5 km grid resolution.’

4.2.6

As such, whilst the background data will take account of emissions from the existing herd at
Beckland, the values will be averaged across a 5km grid square. Due to the highly localised
impacts from ammonia, such averaging will smooth out the high concentrations from the
herd which will be present ‘on the ground’ close to the farm. It is therefore recognised that
the background value may, in reality, be less than 0.93 ug/m3, but the reduction is not likely
to be sufficient to call into question the likelihood that the project will lead to an exceedance
of the critical level within the SAC.

4.2.7

A critical level is defined21 as ‘concentrations of pollutants in the atmosphere above which
direct effects on receptors, such as human beings, plants, ecosystems or materials, may
occur according to present knowledge’.

4.2.8

In the case of the current retrospective application, the project contribution ‘alone’ would
exceed the critical level at receptor location E1 with contributions of over 50% of the critical
level at E2, E4, E5 and E7. It is important in this regard to note that, according to the APIS
background data, the site does not currently exceed the CL for ammonia and the project
would therefore trigger an exceedance.

4.2.9

In considering whether this exceedance represents an adverse effect on the integrity of the
site it is necessary to understand how the critical level for ammonia relates to the
achievement of favourable conservation status. This, in turn, relates requires consideration

20
21

http://www.apis.ac.uk/popup/nh3_conc
http://www.unece.org/env/lrtap/WorkingGroups/wge/definitions.htm
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of what conditions are necessary for the lasting preservation of the constitutive
characteristics of the site. With reference to principle 3 from the HRA Handbook ‘ a site can
be described as having a high degree of integrity where the inherent potential for meeting
site conservation objectives is realised, the capacity for self-repair and self-renewal under
dynamic conditions is maintained, and a minimum of external management support is
required’.
4.2.10 The APIS website provides a habitat/pollutant search tool which gives further information
about the effects of air pollution. The information provided in respect of ammonia for
broadleaved, mixed and yew woodland states that ‘Exceedance of the NH3 critical level is a
local issue relevant near major sources such as intensive livestock farms, manured fields or
even wild bird colonies’. The webpage provides a table ‘pollutant type and risk areas’ as well
as a list of ‘indicators of NH3 deposition’ as seen below:
Figure 4.1 Extract from APIS website at http://www.apis.ac.uk/node/868

4.2.11 As set out in paragraph 3.1.5 above, the qualifying feature of primary concern for the
purpose of this assessment, for which a likely significant effects could not be ruled out is the
‘Western acidic oak woodlands’. In this regard it is relevant to note that the Article 17 report
for this habitat lists ‘Air pollution, air borne pollutants’ as both a pressure (table 2.5) and a
threat (table 2.6) of ‘high’ importance. Furthermore the Site Improvement Plan for the SAC
identifies air pollution as a potential risk to the site and recognised the need for further
work. More recently a site visit by the local officer has noted ‘lush growth of nettle, coarse
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grass, thistles and docks’ growing into the SAC from field edges alongside the observation
that ‘the bushes are frequently crusted with algae and Xanthoria parietina, both indicative of
high nitrogen levels. This is not compatible with high-quality lichen communities which
should be present within the cliff-face woodland, or the cliff face and woodland flora and
should be recorded as a threat on CMSi’.
4.2.12 There is therefore considered to be compelling evidence that the effects associated with
exceedance of the ammonia critical level could undermine the lasting preservation of the
constitutive characteristics of the site. Indeed, recent site visits suggest that there is already
evidence of unfavourable characteristics developing within the SAC such as the lush growth
of nettles, coarse grass, thistles and docks spreading from the field edges into the SAC and
the presence of high nitrogen indicator species.
4.2.13 Air pollution has been identified as both a threat and a risk to the SAC itself and to the
qualifying feature Western acidic oak woodlands’ across the UK generally. To move a site
from being below the ammonia critical level to above the critical level will therefore
represent an adverse effect to the integrity of a site; such an exceedance would compromise
the potential for the site to meet its conservation objectives represent a threat to the ability
for self-repair and self-renewal under dynamic conditions. With reference to the
conservation objectives, it is the ‘structure and function (including typical species) of
qualifying habitats’ which is most at risk from the effects listed in figure 4.1.
4.2.14 It is therefore the advice of DTA Ecology that it is not possible to ascertain that there will be
no adverse effect on the integrity of the Tintagel-Marsland-Clovelly Coast SAC as a result
of ammonia emissions. The project will trigger the site moving from a non-exceeded to an
exceeded state. This is not consistent with ‘the lasting preservation of the constitutive
characteristics of the site concerned that are connected to the presence of a natural habitat
type whose preservation was the objective justifying the designation of that site’.
Adverse impacts from nitrogen deposition
4.2.15 The background nitrogen deposition levels are currently already exceeding the upper end of
relevant critical load for nitrogen of 10-15 kg/ha/yr at 21 kg/ha/yr. The process contribution
will lead to the critical load being further exceeded at all seven receptors considered in the
appropriate assessment.
4.2.16 As with ammonia, it is recognised that, assuming the current owner has registered the
existing herd, the ‘background’ figure may already take emissions from the current herd into
account. In principle therefore this might result in a degree of double counting where the
existing herd are both part of the background and part of the process contribution. As set
out in 4.2.5-4.2.6 above the nitrogen deposition data is, likewise, averaged across a 5km grid
square such that peak levels close to sources will not be apparent. As such, it is anticipated
that the background value may, in reality, be less than 21 kg/ha/yr but the reduction is not
likely to be sufficient to call into question the likelihood that the project will lead to a
significant further exceedance of the critical load within the SAC.
4.2.17 A critical load is defined22 as ‘a quantitative estimate of exposure to one or more pollutants
below which significant harmful effects on specified sensitive elements of the environment do
not occur according to present knowledge’. With reference to principle 3 from the HRA
Handbook ‘ a site can be described as having a high degree of integrity where the inherent
22

http://www.unece.org/env/lrtap/WorkingGroups/wge/definitions.htm
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potential for meeting site conservation objectives is realised, the capacity for self-repair and
self-renewal under dynamic conditions is maintained, and a minimum of external
management support is required’.
4.2.18 The project contribution ‘alone’ would exceed 50% of the lower critical load at receptor
locations E1, E2, E4, E5 and E7. It is relevant in this regard to note that, according to the APIS
background data the site does already exceeds the critical load for nutrient nitrogen and the
project would cause further significant exceedance which would compromise the ability to
restore the site to favourable conservation status.
4.2.19 In considering whether this exceedance represents an adverse effect on the integrity of the
site it is necessary to understand how the critical level for ammonia relates to the
achievement of favourable conservation status. This, in turn, relates requires consideration
of what conditions are necessary for the lasting preservation of the constitutive
characteristics of the site.
4.2.20 The webpage provides a table ‘pollutant type and risk areas’ as well as a list of ‘indicators of
NH3 deposition’ as seen in figure 4.2 below:
Figure 4.2: Extract from APIS website http://www.apis.ac.uk/node/965

4.2.21 The APIS website provides a habitat/pollutant search tool which gives further information
about the effects of air pollution and the information provided in respect of nitrogen
deposition for broadleaved, mixed and yew woodland states that ‘Woodlands are complex
ecosystems, comprising various compartments with different sensitivities to N. The key
component are the trees, but in many woodlands there is an under storey of woody shrubs,
forbs and grasses and below this, lower plants (cryptograms) carpeting the forest floor.
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Seasonally, sporocarps, fruiting bodies may appear and below ground there will be a diverse
array of mycorrhizal fungi associated with plant roots which are especially sensitive to N
deposition. In addition the trees may support epiphytic communities of bryophytes and
algae. Thus woodlands, and the different vegetation types they comprise, provide a diverse
habitat for wildlife, especially insects, birds and small mammals. N deposition can
compromise this biodiversity or conservation value through changes in cover (protection),
food type, quantity and quality, changes in the overall environment for predators, and timing
of food source availability via effects on phenology (bud burst, bud set, flowering)’.
4.2.22 As set out in paragraph 3.1.5 above, the qualifying feature of primary concern for the
purpose of this assessment, for which a likely significant effects could not be ruled out is the
‘Western acidic oak woodlands’. The observations at para 4.2.11 above about the Article 17
reports and site based surveys are equally applicable in respect of nitrogen deposition.
4.2.23 There is therefore considered to be compelling evidence that the effects associated with
nitrogen deposition could undermine the lasting preservation of the constitutive
characteristics of the site. Indeed, recent site visits suggest that there is already evidence of
unfavourable traits developing within the SAC such as the lush growth of nettles, coarse
grass, thistles and docks spreading from the field edges into the SAC and the presence of
high nitrogen indicator species.
4.2.24 Air pollution has been identified as both a threat and a risk to the SAC itself and to the
qualifying feature Western acidic oak woodlands’ across the UK generally. To move a site
into a further exceeded state for the nitrogen critical load will therefore represent an
adverse effect to the integrity of a site; such a shift in exceedance would compromise the
potential for the site to meet its conservation objectives represent a threat to the ability for
self-repair and self-renewal under dynamic conditions. With reference to the conservation
objectives, it is the ‘structure and function (including typical species) of qualifying habitats’
which is most at risk from the effects listed in figure 4.1.
4.2.25 It is therefore the advice of DTA Ecology that it is not possible to ascertain that there will be
no adverse effect on the integrity of the Tintagel-Marsland-Clovelly Coast SAC as a result
of nitrogen deposition. The project will cause the site to shift further into an exceeded state.
This is not consistent with ‘the lasting preservation of the constitutive characteristics of the
site concerned that are connected to the presence of a natural habitat type whose
preservation was the objective justifying the designation of that site’.

40

5 Consideration of restrictions of conditions subject to which
consent might be granted
5.1 Context
5.1.1

Regulation 61(6) states that ‘in considering whether a plan or project will adversely affect the
integrity of a site, the authority must have regard to the manner in which it is proposed to be
carried out or to any conditions or restrictions subject to which they propose that the
consent, permission or other authorisation should be given’.

5.1.2

It is therefore appropriate, in undertaking this appropriate assessment to consider whether
there are any conditions or restrictions which might be imposed upon any planning
permission which might enable a conclusions of no adverse effect on the integrity of the
Tintagel-Marsland-Clovelly Coast SAC.

5.2 Consideration of restrictions or conditions
5.2.1

The applicant has proposed that a series of mitigation measures which are detailed at table
4.1 in the Ammonia Impact Report. It is noted that the applicant currently does not consider
that these measures are required as mitigation under the Habitats Regulations (as on the
basis of their proposed ‘baseline scenario’ they argue that the project has no effect on the
SAC and hence that mitigation measures are not relevant to the HRA).

5.2.2

In view of the different approach which has been adopted in establishing the DTA baseline,
and the knock on implications for the ‘effects’ which are now associated with the project,
the measures proposed have been considered as potential mitigation measures for the
purpose of the HRA. The question to be addressed is whether these measures would enable
a conclusion of no adverse effect on the integrity of the SAC.

5.2.3

The measures referred to in table 4.1 are considered in turn in table 6.1 below.
Measure

Comment

The application of slurry to land, to confer
agricultural benefit, is done so through precision
application methods via umbilical injection that limit
aerosol generation and wind drift.

The effects of emissions from slurry spreading have
not been subject to assessment as part of this HRA
hence this measure is not relevant.

Frequent cleaning of animal housing: floors of
housing are scraped three times a day primarily for
animal welfare but will also serve to reduce NH3
emissions from the livestock housing. Emissions will
be further controlled through enhanced manure
management and cattle diet manipulation, as
outlined in the corresponding Manure Management
Plan for the scheme.

This will have limited effects on emissions from the
housing and whilst good practice will not influence
the outcome of the HRA

The incorporation of an impermeable fixed cover on
the new slurry lagoon to limit the rate of NH3
volatilisation from the lagoon surface, contain
emissions of NH3 and prevents rainwater ingress.
Abatement efficiencies vary according to the cover
type, with lower-end values reported for floating

The effects of this mitigation have already been
taken into account as part of the appropriate
assessment
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Measure

Comment

covers (i.e. ~61% NH3 reduction)11 and improved
abatement efficiencies reported for fixed
polyethylene covers (~80 - 100% NH3 reduction).
Slurry will be passed through a sand separation
system and then conveyed to the new covered
lagoon within a sealed pipeline via a pumping
system which will enable the lagoon to remain
covered in order to contain emissions.

The modelling work undertaken to inform the AA
assumes that the cover will remain in place and
hence this has already been taken into account

The cattle accommodation is naturally wellventilated, although two livestock houses will be
retrofitted with a mechanical ventilation system and
retrofitted with plastic screens as required to
improve ventilation within the units and dispersal of
emissions through high velocity roof vents.

This could potentially provide some mitigation and is
considered further below

The incorporation of a fixed polyethylene cover on
the existing silage effluent pit will limit rates of NH3
emission from the effluent surface. Abatement
efficiencies vary according to the cover type, with
values reported for floating covers ranging between
80 – 100%.

The silage effluent pit represents a very small
proportion of the ammonia emissions from the farm
as a whole. As such whilst this cover can be
regarded as ‘good practice’ it will not influence the
overall conclusion of the HRA

Mitigation to control fugitive ammonia emissions
from animal housing and the new slurry lagoon via
the creation of new tree belts and hedges around
both on-site ammonia sources. Through the
interception of ammonia aerosols and through the
sheltering of airflow across the site, these measures
may result in an NH3 reduction of between 10 –
30%;

The creation of tree belts and hedges will provide
some reduction in ammonia reaching the SAC.
However the benefits are not considered to be
sufficient to influence the overall conclusion of the
HRA

Mitigation through enhanced control of diffuse
emissions from slurry spreading through the
provision and enhancement of native woodland
planting;

Such planting will provide a degree of reduction in
ammonia reaching the SAC. However the benefits
are not considered to be sufficient to influence the
overall conclusion of the HRA

Mitigation through enhanced control of diffuse
emissions from slurry spreading by increasing the
height and density of existing hedges around field
perimeters. Indicative figures show this approach
could intercept between 5 – 50% of fugitive NH3,
although likely figures would be at the lower end of
the scale.

Such planting will provide a degree of reduction in
ammonia reaching the SAC. However the benefits
are not considered to be sufficient to influence the
overall conclusion of the HRA

5.2.4

The proposed measure to retrofit mechanical ventilation to the two livestock houses is
identified above as a measure worthy of further consideration. There is no information
provided which directly quantifies the reductions that might be achieved by such ventilation
but it is possible to estimate the scale of such a reduction from the data contained within
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the Ammonia Impact Report. The applicant baseline and proposed scenarios are set out in
section 5.2.1 of this report as follows:

5.2.5



‘Baseline scenario: incorporates emissions from current infrastructure including the
existing uncovered slurry compound, the uncovered silage effluent pit, emissions from
the animal buildings that house 1000 cattle.



Proposed Scenario: incorporates emissions from the new covered slurry lagoon, the
covered silage effluent pit, and emissions from animal buildings (housing 1000 cattle)
with mechanical ventilation systems installed on Sheds A and Shed B. Emissions from the
uncovered slurry compound are not factored as this is to be removed.’

As the silage pit makes such a small contribution the difference between the two scenarios is
primarily the replacement of a slurry compound with the covered lagoon and the installation
of the mechanical ventilation. As we have emission values for both the silage compound and
the covered lagoon it is possible to estimate the reductions achieved through the ventilation
system as follows.


Taking receptor E1 the data presented in table 6.1 of the report shows that the
process contribution from the baseline scenario to be 0.76ug/m3 ammonia
whilst that for the proposed scenario is 0.72ug/m3. The difference between the
two is therefore -0.04ug/m3.



The PC from the uncovered slurry compound is 0.145 whilst that from the
covered lagoon is 0.188. This difference is +0.043ug/m3.



It therefore follows that the mechanical ventilation system must provide an
improvement +0.083ug/m3.

5.2.6

Whilst this does demonstrate an overall benefit compared to not having the mechanical
ventilation fitted the scale of the benefit against a process contribution from the animal
housing of 0.603ug/m3 23 is not considered to be sufficient to influence the overall
conclusion of the HRA.

5.2.7

It is therefore the view of DTA Ecology that, whilst conditions might be imposed which could
provide some minor improvement, there are no conditions or restrictions which can be
relied upon to enable the Council to ascertain that the project will have no adverse effect
on the integrity of the SAC.

5.2.8

By way of clarification, had the benefits arising from installation of ventilation been
considered to materially influence the conclusion reached, there are potential issues
concerning the duties under Article 6(2) which would need to be fully explored. Where
existing installations/activities are known to be causing deterioration, treating
improvements to such installations/activities as mitigation under Article 6(3) may not be
appropriate. There is no need to get into the necessary detail as part of the assessment
recorded herein, as the potential improvements are not be sufficient to change the outcome
of the appropriate assessment, rendering it a moot point.

23

This value is based on the applicant scenarios and does not include the adjustment of the emission rate for
cattle (see para 3.3.12-3.3.14) which was taken into account in the DTA scenarios. Hence it differs from the
value quoted in the various tables in section 3 of this report.
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6 Overall conclusions
6.1 Concluding the appropriate assessment
6.1.1

With reference to paragraph 40 in the case of Sweetman (quoted at 3.1.1 above), it is the
case that authorisation for a plan or project, as referred to in Article 6(3) of the Habitats
Directive, may be given only on condition that the competent authorities… are certain that
the plan or project will not have lasting adverse effects on the integrity of that site. That is so
where no reasonable scientific doubt remains as to the absence of such effects’.

6.1.2

Having considered the effects that will arise for the Tintagel-Marsland-Clovelly Coast SAC
should the project be granted consent; essentially the legitimisation for the foreseeable
future of a highly intensified level of dairy farming within close proximity to sensitive
qualifying habitats for which the SAC has been designated, it is the recommendation of DTA
Ecology that the Council cannot be certain that the project will not have lasting adverse
effect on the integrity of the SAC. Reasonable scientific doubt remains as to the absence of
effects from the triggering of exceedance of the ammonia critical level, together with a
significant shift towards a greater exceedance of the nitrogen critical load.

6.1.3

In accordance with regulation 61(3), for the purpose of an appropriate assessment, Torridge
Council must consult Natural England and have regard to any representations as they may
make. Natural England were consulted on a draft of this shadow assessment on 21st July
2017, they responded on 11th August as follows:
‘Thank you for your consultation email of 21st July 2017 regarding the Habitat
Regulations Assessment (HRA) for the above proposal.
A ‘shadow’ HRA has been produced by DTA Ecology and we note that the Council, in
its role as the competent authority under the 2010 Habitat Regulations (as amended)
and in accordance with its duty under Regulation 61, is minded to adopt the
conclusions drawn.
The shadow HRA concludes that your authority is not able to ascertain that the
proposal will not result in adverse effects on the integrity of Tintagel Marsland
Clovelly Coast Special Area of Conservation (SAC).
Having considered the comprehensive assessment, and the measures proposed to
mitigate for any adverse effects, Natural England concurs with the conclusion you
are proposing to adopt as the competent authority.
Natural England’s advice of 31st August 2016 (ref: 193829) still stands.
Regulation 61 states that a competent authority may agree to a plan or project only
after having ascertained that it will not adversely affect the integrity of the European
site, subject to the exceptional tests set out in Regulation 62. As the conclusion of
your Habitats Regulations Assessment states that it cannot be ascertained that the
proposal will not adversely affect the integrity of the European site, your authority
cannot permit the proposal unless it passes the tests of Regulation 62; that is that
there are no alternatives and the proposal must be carried out for imperative
reasons of overriding public interest.’
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6.1.4

It is therefore the case that, having regard to the advice of Natural England, Torridge Council
must recognise that they concur with the conclusions as recommended by DTA Ecology.

6.1.5

In reaching this recommendation DTA Ecology is mindful of the implications for the ongoing
farming activities currently undertaken at Beckland Farm, and the expansion of the herd size
over the past decade which was, to a certain extent, facilitated by the grant of planning
permission for a cow shed in 2008.

6.1.6

But it is important to note that there is no record of an assessment under the Habitats
Regulations in respect of the 2008 planning permission. It is regretful that the 2008 decisions
was not subject to assessment under the Habitats Regulations as this might have alerted the
current owner to potential risks in terms of any plans for expansion of the herd size.
However the risks to the SAC from an intensification of farming activities were not subject to
assessment that met the requirements of Article 6(3) of the Habitats Directive and Article
6(2) therefore applies. Beyond the need to obtain planning permission to construct the
animal housing, the owner was at liberty to expand his herd without needing to seek any
form of consent, permission or other authorisation which might have triggered an
assessment under regulation 61 through any other regimes.

6.1.7

It is noteworthy that the intensive dairy sector, whilst being equivalent in terms of a
pollution source to intensive farming in the pig and poultry sector, is not subject to
regulation under the Environmental Permitting Regulations. Had the farm been subject to
some form of permitting regime then, again, the owner might have been alerted to the risks
to the SAC from any plans to expand the herd size back in 2000 (when the Pollution
Prevention and Control Regulations first came into force).

6.1.8

The situation remains however that the intensification of farming activities on Beckland
Farm has occurred in the absence of any assessment of the associated effects upon the
adjacent SAC. This situation is regrettable but does not warrant a more lenient approach to
such an assessment now that one is required under regulation 61 in respect of the current
retrospective planning application, in light of associated duties which arise under Article
6(2).

6.1.9

The assessment undertaken has considered ‘all aspects of the plan or project… which can, by
themselves or in combination with other plans or projects, affect the conservation objectives
of the site concerned… in the light of the best scientific knowledge in the field. The magnitude
of the emissions from the farm, and the proximity to the SAC, are such that it is not possible
to ascertain that there will be no adverse effect on the integrity of the site ‘alone’.
Furthermore, as the farm activities make such a large contribution to the SAC, should the
current level of farming be allowed to continue for the foreseeable future the contribution
will be such as to prevent the achievement of favourable conservation status for the
qualifying features within the SAC. The critical load and level could only be achieved through
future reductions in emissions from Beckland farm itself. In the absence of any regulatory
control over emissions there is no mechanism through which such future reductions might
be secured.

6.2 Further comment
6.2.1

In recommending the conclusion set out above, consideration has been given to the recent
decision of the Environment Agency to refuse the renewal of two abstraction licences at
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Land at Plumsgate Road and Ludham Road in Catfield, Norfolk. There are some similarities
between both decisions as they both involve permissions which relate to ongoing
agricultural activities. The refusal of the two abstraction licences was subject to an appeal
which was heard by the Planning Inspectorate in April 2016. A decision was made on 16th
September 201624.
6.2.2

In this case the appellants had sought a renewal of their existing abstraction licences for
agricultural purposes. The licences had been in existence since 1986 and 1988 respectively
and had each been subject to previous short term renewals. The difference at the time of
the latest renewal application related to ‘new information’ which had been submitted
raising concerns over water chemistry. This new information led the Environment Agency to
review their original appropriate assessment. The conclusions of the assessment was
amended by a later addendum to record that ‘the EA could not conclude beyond reasonable
scientific doubt that abstraction under the licences… would not have an adverse effect on the
integrity of sites protected by European law’.

6.2.3

What is striking about this case is that a renewal of the existing licences would not have led
to any increased effect within the SAC over and above that already occurring (to draw
parallels with this assessment, the ‘process contribution’ would have been unchanged).
However, in spite of the renewal not leading to any intensification of current levels of
abstraction, the new information which came to light prevented a conclusion of no adverse
effects on the integrity of the site from the abstractions simply being renewed. This case
therefore demonstrates the difference between maintaining the status quo and ascertaining
no adverse effect on site integrity.

6.2.4

An argument that an adverse effect to site integrity can only arise from a decline in the
current situation or, likewise, that any improvement over an existing situation should be
regarded as beneficial to the SAC, fails to recognise that a current situation might, in and of
itself, represent an adverse effect to the integrity of a European site.

6.2.5

This is reflected in the overall aim of the Habitats Directive being not just to ‘maintain’ but
also (where appropriate) to ‘restore’ natural habitats and species. Likewise, the requirement
of regulation 63 to review existing plans and projects. If no risk to site integrity were to arise
from effects of existing activities, regulation 63 would serve no purpose. On the contrary all
reviewed consents could simply be affirmed on the basis that they do not represent a ‘new’
activity or any intensification over and above the current situation. Should such a line of
argument be correct, the modifications secured under regulation 63 across the suite of
Environment Agency consents (following their ten year ‘Review of Consents’ programme)
would have all been vulnerable to legal challenge.

6.2.6

The potential for adverse effects to site integrity to arise from the continuation (without
material change) of ongoing activities has been recognised in various case law decisions
including; Case C-226/08 Stadt Papenburg, 2010 (maintenance dredging) and the landmark
Waddenzee ruling C-127/02 , 2004 (cockle fishing). Paragraph 100 in Case C-504/11 EC v
Hellenic Republic, 2016 helpfully captures the underlying justification in respect to concerns
over the effects of street lighting on newly hatched sea turtles finding their way to the sea. It
states:

24

Appeal Refs APP/WAT/15/316 and APP/WAT/15/317 (click here for further details)
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‘As regards the Hellenic Republic’s argument that street lighting was in place before
such facilities were subject to an appropriate assessment pursuant to Directive
92/43, it is sufficient to note that, under that directive, the prohibition on
deterioration laid down therein is not limited to an obligation, on the part of the
Member State concerned, to prohibit or bring to an end only ‘new’ harmful
activities.’
6.2.7

Going back to the recent refusal of abstraction licence renewals in Catfield, it is also worthy
of note that the impacts concerned only two out of 35 units comprising one of the 28
constituent SSSIs which make up the SAC. With reference to European case law the
Inspector noted at para 88 that ‘the notion of integrity must be understood as referring to
the continued wholeness and soundness of the constitutive characteristics of the site
concerned’, and concluded that ‘evidence on constituent areas can be capable of affecting
the characteristics of the site as a whole’.

6.2.8

Paragraphs 101-102 of the decisions notice read as follows:
101. The appellant has said that absolute certainty, as in Waddenzee, cannot be
achieved in the approach to decisions under the Habitats Directive. The appellant
also implies that the decision maker has to have evidence that there is reasonable
scientific doubt about the adverse effect on the integrity of the site if permission is to
be refused. However, as in Smyth “a strict precautionary approach” must be taken
and Waddenzee stated that consent can only occur where “no reasonable scientific
doubt remains as to the absence of such effects”. In that sense, it is for the appellant
to show that there is no reasonable scientific doubt. In this case, it has not been
shown that no reasonable scientific doubt remains regarding adverse effects on site
integrity. Many uncertainties and unresolved differences exist in the evidence
presented and therefore a precautionary approach is necessary.
102. Therefore I consider that it cannot be concluded beyond reasonable scientific
doubt that abstraction under the licences would not have an adverse effect on the
integrity of sites protected by European law, namely, the Broads SAC. No concerns
have been raised in relation to the bird populations for which the site is designated in
the Broadland SPA. Conclusions on the Broadland Ramsar and Ant Broads and
Marshes sites are considered below.

6.2.9

The Inspector dismissed the possibility of a time limited consent on the basis that ‘adverse
effects in the integrity of the SAC cannot be ruled out even for a time limited period’. In the
interests of consistency in decision making it is important that the ongoing nature of the
farming activities do not undermine a correct application of the regulations.

6.2.10 Regulations 62 and 66 of the Habitats Regulations make specific provision for social and
economic factors to influence decision making under regulation 61. These derogating
provisions are to be worked through in a clear stepwise process. Economic considerations
should not be taken into account as part of an appropriate assessment under regulation 61,
but are correctly taken into account following completion of the appropriate assessment, in
the absence of alternative solutions. Consideration of alternative solutions and imperative
reasons of over-riding public interest are considered further in section 7 below.
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7 Consideration of alternative solutions and imperative reasons of
overriding public interest
7.1.1

It is recognised that the decision recorded in this HRA will have potential economic
implications for the current owner. The Habitats Regulations make provision for economic
considerations to be taken into account through the derogation provisions set out in
regulation 62. It is at the Council’s discretion whether they would wish to explore the
assessment of alternative solutions and reasons of imperative overriding public interest.

7.1.2

However it is noted that in the case of the two abstraction licences at Plumsgate Road and
Ludham Road, the Planning Inspector did record such an assessment in respect of the
implications for the agricultural activities dependent on the water supply. At paragraph 114
the economic arguments for the continued abstractions claimed that ‘a change to crops in
arable rotation would cost some £1.25m per year, it would erode the capital base of the local
businesses using the water by £2.5M, leading directly to the loss of 12.5 jobs, 8.75 of which
would be in the local economy, and another 23.5 jobs in supporting roles’.

7.1.3

The Inspector concluded at paragraph 115 ‘Nevertheless, my view is that the proposal
cannot be said to be overriding, in terms of being essential or urgent, sufficient to outweigh
the harm to a protected European site’.
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Appendix 1
Introduction
1. It is recognised in drafting this appropriate assessment that the approach taken to defining the
‘project’ and how the existing herd size is taken into account as part of a ‘baseline’ scenario is
likely to attract a high degree of scrutiny.
2. The approach proposed by the applicant includes the existing herd size (and effects associated
with ongoing farm activities) as part of the ‘applicant baseline’ scenario such that the modelling
work undertaken concludes that the project will result in an improvement for the SAC, and
hence cannot have an adverse effect on the integrity of the SAC. The approach adopted within
this appropriate assessment defines a ‘DTA baseline’ in terms of a do-nothing scenario, and the
herd size which can legitimately be kept on the farm in the absence of the new slurry lagoon in
view of the requirements of the Silage Slurry and Agricultural Fuel Oil (SSAFO) regulations. This
has a marked impact on a baseline scenario, which results in the project ‘alone’ contributing
104% of the ammonia critical level and 81% of the nitrogen critical load. On this basis it is not
possible to ascertain that the project will have no adverse effect on the integrity of the site
‘alone’.
3. In view of the implications for the outcome of the assessment under the Habitats Regulations it
is considered that it would be helpful to all parties concerned to clearly set out the rationale for
the approach taken with reference to the specific regulatory requirements and relevant
authoritative case law decisions.

An overview of the provisions of the Habitats Regulations and the Habitats Directive
4. Before getting into the specifics of this decision it is first helpful, in terms of relevant context, to
reiterate the key objectives of the Habitats Directive. Article 2(1) of the Habitats Directive is clear
that the aims of the Directive are to ‘contribute towards ensuring biodiversity through the
conservation of natural habitats and wild fauna and flora’. Article 2(2) continues to establish
that ‘measures taken pursuant to this Directive shall be designed to maintain or restore, at
favourable conservation status, natural habitats and species of wild fauna and flora of
Community interest’. These overarching aims underpin the correct interpretation and application
of the Directive and our domestic regulations which transpose them into UK law.
5. Article 6 is of particular significance in the current situation as it sets out the provisions which
relate to areas designated as special areas of conservation (SACs). The opinion of Advocate
General Sharpston in the case of Sweetman25 provides a helpful summary of the relevance of the
4 paragraphs which make up Article 6 as follows (emphasis added):
41. Article 6 falls to be construed against that background. As regards natural habitats, it
provides for necessary conservation measures to be established in relation to SACs (Article
6(1)) and for steps to be taken to avoid the deterioration of those habitats (Article 6(2)), on
the one hand, and sets out a series of procedures to be followed in the case of plans or
projects that are not directly connected with or necessary to the management of the site

25

Case C-258/11 Peter Sweetman v An Bord Pleanala, 11th April 2013.
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(Article 6(3) and (4)), on the other. Without those provisions, the notions of maintenance and
restoration on which the Directive is based would risk being of no practical effect.
42. Of the measures prescribed by Article 6, those laid down by the first paragraph, which
relate to the establishment of conservation measures, are not directly relevant to the
question. They exist, essentially, in order to ensure that positive steps are taken, on a more or
less regular basis, in order to ensure that the conservation status of the site in question is
maintained and/or restored.
43. Paragraphs 2, 3 and 4 of Article 6 serve a different purpose. Paragraph 2 imposes an
overarching obligation to avoid deterioration or disturbance. Paragraphs 3 and 4 then set
out the procedures to be followed in respect of a plan or project which is not directly
connected with or necessary to the management of the site (and which is thus not covered by
paragraph 1) but which is likely to have a significant effect thereon. Collectively, therefore,
these three paragraphs seek to pre-empt damage being done to the site or (in exceptional
cases where damage has, for imperative reasons, to be tolerated) to minimise that damage.
They should therefore be construed as a whole.
6. It is therefore the case that the duties towards European sites are wider than the assessment
obligations for new plans and projects (Articles 6.3 and 6.4) and also include the establishment
of conservation measures for protected areas (Article 6.1) as well as a direct obligation to take
necessary steps to avoid deterioration (Article 6.2).
7. In this regard, case law has established that Articles 6(2) and (3) are designed to ensure the same
level of protection. With appropriate reference to earlier case law, paragraph 52 in Case C399/1426 (Grune Liga Sachsen) states (emphasis added):
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Nevertheless, it must be stated that the provisions of Article 6(2) and (3) of the Habitats
Directive must be construed as a coherent whole in the light of the conservation objectives
pursued by the directive and that those provisions are designed to ensure the same level of
protection of natural habitats and habitats of species (see, to that effect, judgments
in Sweetman and Others, C-258/11, EU:C:2013:220, paragraph 32, and Briels and Others,
C-521/12, EU:C:2014:330, paragraph 19).’
8. The Grune Liga Saschen case concerned a project (a bridge over the River Elbe in Germany)
which was consented in February 2004, 10 months before part of the Elbe Valley was included in
the list of Sites of Community Importance held by the Commission (December 2004). The Elbe
Valley was declared a SAC by the German authorities in October 2006. The Court was asked to
provide a preliminary ruling in response to a series of questions referred to it by the German
Courts. Essentially, taken together, these questions asked whether the provisions of Article 6(2)
would require a review of the decisions to grant permission for the construction of the bridge
and, if so, how such a review might be undertaken. The key aspect of the Courts response which
are of relevance to the current decision to be taken by Torridge Council are summarised below
below.
9. The Court ruled that ‘Article 6(2) must be interpreted as meaning that a plan or project not
directly connected with or necessary to the management of a site, and authorised, following a
study that did not meet the requirements of Article 6(3) of that Directive, before the site in
question was included in the list of SCIs must be the subject of subsequent review, by the
26
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competent authorities, of its implications for that site if that review constitutes the only
appropriate step for avoiding that the implementation of the plan or project referred to results in
deterioration or disturbance that could be significant in view of the objectives of that Directive’.27
10. The Court recognised however that such a review was only ‘necessary’ if it represented the only
way to guarantee that the implementation of the project will not cause deterioration28 thus
allowing for a competent authority to take other steps available to them which might also
provide such a guarantee (should a suitable alternative be available). However should some
form of review be considered to be an ‘appropriate step’, it would follow that such a review
should be carried out ‘in accordance with the requirements of Article 6(3) of that directive’29.
11. Where such a review is undertaken it ‘must take into account all factors existing at the date of
that inclusion [the date the site was included in the list of SCIs] and all implications arising or
likely to arise following the partial or total implementation of the plan or project on the site in
question after that date as well’30.
12. There is therefore, in practice, a degree of interplay between Articles 6(2) and 6(3). The case of
Grune Liga Sachsen explains how this works in respect of plans and projects which were
consented before a site is subject to protection as a matter of law. Indeed, it is the underpinning
logic in the decision in Grune Liga Sachsen that prompted the drafting of regulation 63 within
our domestic regulations. The Habitats Directive itself places no obligation on a member state to
review existing consents. However, in recognising such a review process as being highly relevant
to how Article 6(2) might be delivered, the UK took the step of incorporating review provisions
when drafting the Habitats Regulations and transposing the Directives into our domestic
legislation; a decision showing a degree of foresight in light of the implications of the Grune Liga
Sachsen decision some 22 years later.
13. Having recognised the implications of Article 6(2) in respect of plans or projects consented
before a site was subject to protection in accordance with the Directive as a matter of law, a
parallel interplay also exists in respect of plans and projects which were permitted when Article
6(3) was in force but, nevertheless, subsequently prove to give rise to deterioration or
disturbance within the meaning of Article 6(2). The practical implications of this are most clearly
explained in paragraph 36-37 of the landmark Waddenzee31 ruling as follows:
‘36. Authorisation of a plan or project granted in accordance with Article 6(3) of the Habitats
Directive necessarily assumes that it is considered not likely adversely to affect the integrity
of the site concerned and, consequently, not likely to give rise to deterioration or significant
disturbances within the meaning of Article 6(2).
37. Nevertheless, it cannot be precluded that such a plan or project subsequently proves
likely to give rise to such deterioration or disturbance, even where the competent national
authorities cannot be held responsible for any error. Under those conditions, application of
Article 6(2) of the Habitats Directive makes it possible to satisfy the essential objective of the
preservation and protection of the quality of the environment, including the conservation of
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natural habitats and of wild fauna and flora, as stated in the first recital in the preamble to
that directive.’
14. As such, in the normal course of events, an assessment under Article 6(3) should preclude any
subsequent duty to take ‘appropriate steps’ under Article 6(2). By definition, a plan or project
which satisfies the 6(3) assessment tests should not give rise to deterioration or disturbance.
However, Article 6(2) also serves as a ‘safety net’. In spite of the precautionary nature of an
assessment under Article 6(3), if a plan or project is authorised which nevertheless subsequently
gives rise to deterioration or disturbance (even where the competent authorities cannot be held
responsible) the ongoing duty under Article 6(2) becomes relevant and prevents such a plan or
project compromising a Member State’s ability to deliver the aims and objectives of the Habitats
Directive (see para 4 above).
15. The importance of Article 6(2) is therefore clear. It’s ongoing ‘duty’ is an important tool to
ensure the effectiveness of the Habitats Directive to secure its aims and objectives. In the
absence of Article 6(2) historic activities, or activities granted permission which nevertheless lead
to deterioration, could otherwise prevent the achievement of favourable conservation status.
Furthermore such activities might likewise prevent positive measures taken by member states
leading to actual improvements at the site which would frustrate efforts in delivering obligations
under Article 6(1).
16. It therefore follows that, in considering the effects of the proposed new slurry lagoon, the
Council needs to keep in mind that Article 6(2) is of relevance to any effects from existing (or
historic) activities. As such, if an existing proposal (whether it has been subject to HRA at the
time is was consented, or not) is causing deterioration to a European site, the Council will need
to consider whether some form of a review of such a decision should be regarded as an
‘appropriate step’ to comply with Article 6(2).

The Silage, Slurry and Agricultural Fuel Oil Regulations
17. Having set out the relevant duties under the Habitats Directive, it is now appropriate to briefly
set out the relevant obligations which arise from the Silage, Slurry and Agricultural Fuel Oil
(SSAFO) Regulations32. Regulation 4(1) of those regulation states that:
‘4(1) Subject to paragraph (2), a person having custody or control of slurry must store it only
in a slurry storage system that satisfies the requirements of Schedule 2.’
18. The requirements set out in Schedule 2 are detailed, but of particular relevance to the situation
at Beckland Farm regulation 6 of Schedule 2 reads as follows (emphasis added):
6(1) Subject to sub-paragraph (2), the slurry storage tank must have adequate storage
capacity for the likely quantities of slurry produced from time to time on the premises in
question, taking into account—
(a) the proposed method of utilising the slurry, and the likely rates and times of
utilisation; and
(b) the matters mentioned in sub-paragraph (3).
(2) If it is proposed to utilise the slurry on the premises by spreading it on the land, the tank
need not have a greater storage capacity than is adequate, taking into account the matters
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mentioned in sub-paragraph (3), to hold the maximum quantity of slurry likely to be
produced in any four month period.
(3) The matters to be taken into account for sub-paragraphs (1) and (2) are—
(a) the storage capacity of any other slurry storage tank on the premises;
(b) the likely quantities of rainfall (including snow, hail or sleet) that may fall or drain
into the slurry storage tank during the likely maximum storage period; and
(c) the need to provide at least 750 millimetres of freeboard in the case of a tank
with walls made of earth and 300 millimetres of freeboard in all other cases.
19. The current SSAFO Regulations came into force on the 6th April 2010. The design and access
statement in respect of the 2008 planning application for an agricultural and storage building
refers to the farm already having a herd of 600 cows. The new housing would provide for a
further 200 cows meaning that following completion of the building the herd size would have
been in the region of 800 cows. It therefore follows that, at the time the 2010 SSAFO regulations
came into force the slurry storage facilities at Beckland Farm would not have been compliant
with regulation 6 of Schedule 2. This is recognised in the design and access statement supporting
the current retrospective planning application which states at paragraph 2.14:
‘The storage provided by the previous facility did not meet the minimum 120 day storage
required by the Water Resources (Control of Pollution) (Silage, Slurry and Agricultural Fuel
Oil) Regulations 2010 (England) and as amended 2013 (SSAFO) which applies to farms in
England. The applicant is therefore seeking to retain the existing structure that has been
designed to meet these regulations.’
It is also recognised that, the 2010 regulations replaced the Control of Pollution (Silage, Slurry
and Agricultural Fuel Oil) Regulations 1991. As such, the applicant could reasonably be expected
to have been aware of potential problems is demonstrating compliance with SSAFO regulations
as a result of increasing the herd size following the grant of the 2008 permission.

The approach to the definition of the DTA ‘baseline’
20. Having carefully reflected on the implications of the Habitats Directive, the Habitats Regulations
and the SSAFO regulations, it was felt that the assertion made on behalf of the applicants that
the baseline scenario should include the emissions associated with the current animal housing
should be subject to careful consideration.
21. The justification for the ‘applicant baseline’ is found within the advice drafted by Mr Gordon
Nardell QC dated 15th February. In this advice:
a. It is accepted that the present scale of cattle accommodation on the farm , so far as
resulting from the 2008 permission, amounts to a ‘completed project’ (para 84).
b. The advice also acknowledges however that ‘The process contribution attributable to
ongoing farming activities might properly form part of the ‘proposed’ scenario in the
case of a project consisting of, say, an entirely new or significantly expanded dairy farm,
since the essence of such a project would be the introduction, or intensification, of a
variety of ammonia-emitting activities (including new or increased slurry storage)
against a baseline of “no activity” or activity at a smaller scale’ (para 90).
c. In this regard however, having acknowledged the above, the advice continues ‘But here
there is not baseline of “no activity” or “reduced activity”; none of the relevant activities
are subject to renewable or reviewable consents’ (para 90).
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22. In view of the provisions of Article 6(2) of the Habitats Directive and the requirements of the
SSAFO regulations points (b) and (c) are of particular relevance. The logic underpinning the
advice provided by Mr Nardell is that, in the absence of the slurry lagoon, the current farm
activities would nevertheless continue. In other words, the granting of a retrospective planning
permission for the slurry lagoon and the ongoing farm activities are interdependent and entirely
unrelated. If this were the case then the advice provided would be compelling.
23. However this assertion fails to recognise the effect of the SSAFO regulations. Whilst the granting
of permission would not result in any intensification of the current activities, the current
activities are not compliant with the SSAFO regulations. The statement that the ‘project’ would
not lead to the ‘introduction, or intensification’ of ammonia emitting activities is therefore a little
misleading when seen through the lens of the SSAFO requirements. Whilst the project will not
lead to ‘new’ farm activities, it does formalise and legalise the current level of farm activities for
the foreseeable future. In the absence of the slurry lagoon (or some form of alternative
provision) the SSAFO regulations could ultimately require a reduction in the current herd size to
one where the existing slurry storage facilities are deemed sufficient. In other words, the ‘do
nothing’ scenario would not involve the continuation of current farm activities.
24. In considering how the baseline should be defined, the situation at Beckland Farm is one where
the herd size has grown steadily over the past 10 years. Whilst the new animal housing was
granted planning permission in 2008 it has been alleged that the building actually constructed is
larger than that which was permitted. This building might therefore represent unlawful
development and the Council is currently investigating these claims. The housing provisions for
the current herd size needs to be considered in that light.
25. Since the current owners took over Beckland Farm there have been 9 planning applications of
which 5 have been retrospective. The current herd size is therefore a reflection of that which can
currently be accommodated through what might be the unlawful development of the
construction of shed A (at a size which exceeds the permission originally granted), alongside the
unlawful construction of the slurry lagoon without planning permission. It is therefore
established that the current herd size cannot be regarded as a baseline which would continue
irrespective of the granting (or otherwise) of retrospective planning permission.
26. By way of example, consider a hypothetical planning applicant on a different farm (in an equally
sensitive location) for a slurry lagoon to facilitate an increase above the current herd size. Let us
imagine that, in recognising the planning permission might not be forthcoming, the farmer
submitted his planning application before increasing his herd size. That farmer, in following a
correct approach, risks such an application being unsuccessful as, in considering such an
application, the additional capacity provided for by the lagoon would have been subject to
scrutiny by the planning authority. As acknowledged by Mr Nardell in point (b) above, the
planning authority would recognise that the ‘essence of such a project’ would be the
intensification of current farm activities against a baseline of activities at a smaller scale. Any
potential effects of the increased herd size (which would thereafter become acceptable on the
farm) would have correctly been taken into account as part of the determination process. That
farmer would not have the benefit of increasing his herd size prior to submitting an application
and then arguing that the lagoon will have no material effects on current farm activities.
27. As such, in the interest of ensuring that no advantage be gained through subverting the normal
planning process, and to ensure consistency with a correct approach to equivalent applications
elsewhere, this proposed approach has been taken forward, the DTA baseline has taken account
of the current farm emissions which arise from the larger herd size.
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28. The next question is at what herd size should a correct baseline should be set? The advice of Mr
Nardell recognises that where the essence of a project results in the intensification of ammonia
emitting activities, the potential would exist for ‘a baseline of “no activity” or activity at a
smaller scale’. In the case of Beckland Farm the historic record of dairy farming on the site going
back to the 1950s33 would weigh against a baseline of ‘no activity’. To argue that in the absence
of the slurry lagoon there would be no cows on the farm would not be correct. An appropriate
baseline needs to identify instead a level of ‘activity at a smaller scale’ to ensure that the
intensification of farm activities which is legitimised by the slurry lagoon for the foreseeable
future is subject to scrutiny (in the manner that it would be on our hypothetical example at
paragraph 26).
29. In this regard, a logical question to ask is as follows ‘following the coming into force of the
SSAFO regulations in 2010, what herd size could have been maintained at Beckland Farm for
the foreseeable future in the absence of the new slurry lagoon’? The answer to this question is
set out in section 1.4 of the main report.
30. This question is relevant as it establishes a baseline which recognises the aims and objectives of
the SSAFO regulations (to control pollution). The SSAFO regulations were drafted in exercise of
the powers conferred by section 92 of the Water Resources Act 1991. Section 92 allows for the
making of regulations
a. For prohibiting a person from having custody or control of any poisonous, noxious or
polluting matter unless prescribed works and prescribed precautions and other steps
have been carried out or taken for the purpose of preventing or controlling the entry of
the matter into any controlled water (section 92(1)(a)).
b. For requiring a person who already has custody or control of, or makes use of, any such
matter to carry out such works for that purpose and to take such precautions and other
steps for that purpose as may be prescribed (section 91(2)(b)).
31. The SSAFO regulations therefore arise from a recognition that slurry is a ‘poisonous, noxious or
polluting matter’ which needs to be subject to some form of regulation to both prevent and
control its ‘entry into controlled waters’ and, where necessary, to require works to be
undertaken for that purpose. When the SSAFO regulations came into force in 2010 the activities
on Beckland Farm were formally recognised as a source of pollution which required regulation to
prevent and control the entry of pollution into controlled water.
32. It is therefore the case that the need for the new slurry lagoon is primarily driven by the
requirements of the SSAFO regulations and the need to control pollution. In the absence of the
new lagoon, the farm does not have sufficient facilities to adequately control the pollution which
arises from the existing 1000 cow herd. Indeed the farm had not had sufficient storage to
adequately control pollution since the SSAFO regulations came into force in 2010. This lack of
sufficient storage facilities has resulted in three separate pollution incidents on record with the
Environment Agency dated 30th January 2010, 15th February 2010 and 8th January 2013.
33. The justification for the DTA baseline therefore rests on the requirements laid down by the
SSAFO regulations. The DTA baseline position is not influenced by any concern which might be
attributable to the presence of otherwise of a SAC in close proximity to the farm. At this point
therefore, neither the Habitats Regulations nor the obligations under Article 6(2) have been
taken into account.
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Considering other options…
34. In recognising the unusual nature of the specific set of circumstances which apply to the current
retrospective application, alongside the lack of any guidance which specifically addresses such a
scenario (as recognised by Mr Nardell at para 85), It is considered helpful in this appendix to also
explore some alternative approaches to how the appropriate assessment should take account of
existing farm activities.
35. It is the opinion of DTA Ecology that the requirements of the SSAFO regulations are such that the
proposed ‘DTA baseline’ reflects that which can be regarded as legally compliant. The approach
taken in the HRA which forms the main part of this report is therefore referred to as ‘Option 1’
In the absence of the new slurry lagoon any higher baseline herd size would not be compliant
with the SSAFO regulations and could not be regarded as truly independent of the ‘project’.
36. Having said this, putting the SSAFO regulations to one side, if the decision is subject to an appeal
process, and an Inspector decides that he prefers the ‘applicant baseline’ (for whatever reason)
how might such a decision affect the conclusion of the HRA as recorded in section 6?
37. At this stage it would then be necessary to consider the general duty placed upon the Council by
regulation 9(3) to ‘have regard to the requirements of the Habitats Directive’ in the exercising of
any of their functions. The requirements of the Habitats Directive which are of particular
relevance in this case are the interplay between the assessment of the new slurry lagoon as
required under Article 6(3), and the ongoing duties under Article 6(2).
38. These provisions are important as, even if the ‘DTA baseline’ is considered to be inappropriate,
the outcome of the HRA may not be materially changed as I shall endeavour to explain.
39. The 2008 planning permission is a ‘completed project’ (as recognised by Mr Nardell at paragraph
84 of his advice). As such, whilst is was granted planning permission in 2008, if it becomes
apparent that it nevertheless gives rise to deterioration of a European site (whether through any
error on behalf of the Council, or not), as set out in paragraphs 13-14 above, Article 6(2) would
apply. As a competent authority Torridge Council, in accordance with regulation 9(3), would
need to have regard to the requirements of Article 6(2) in considering how they will make an
assessment of the new slurry lagoon.
40. With reference to the Grune Liga Sachsen case referred to at paragraphs 7-12 above, should
Torridge Council consider some form of review of the 2008 permission to be an ‘appropriate
step’ to ‘avoid deterioration’ as a result of emissions from the animal housing, it would follow
that it should be carried out ‘in accordance with the requirements of Article 6(3) of that
directive’34.
41. However it is important to recognise that the term ‘appropriate steps’ contained in Article 6(2)
implies that the Council enjoys discretion in how Article 6(2) is applied. By way of example, the
approach set out in option 1 above could be viewed as an alternative ‘step’ under Article 6(2)
which would also ensure that the effects from the 2008 permission are taken into account
without requiring a separate ‘review’ per se.
42. However, should option 1 not be taken forward, and a ‘review’ is undertaken instead, para 62 of
the Courts judgment would suggest that it should take into account all factors existing at the
date planning permission was granted and all implications arising or likely to arise from the use
of the barn for animal housing on the site in question after that date as well. The specifics of
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how such a review might overlap with an assessment of the new lagoon under regulation 61
would be for the Council to determine but, in some manner, the effects of ammonia upon the
SAC from the housing of animals on the farm would be taken into account in determining the
retrospective application for the slurry lagoon. This approach is henceforth referred to as
‘Option 2’.
43. A final case which is also relevant, if both Option 1 and 2 are felt to be inadequate provides an
‘Option 3’. This is the case of EC v Germany which is relevant to the in combination requirements
in respect of an assessment under regulation 61. This case concerned a challenge in respect of
the assessment under the Habitats Directive of the Moorburg power station. One ground of
challenge was that, in granting permission for the Moorburg plant without taking into account
the potential cumulative effects from a pumped storage power plant (dating from 1958), the
German authorities had failed to comply with Article 6(3).
44. The German authorities argued that the pumped storage plant did not have to be taken into
account on the grounds that ‘it was already in operation on the date of the adoption of the
Habitats Directive’.
45. The Court ruled at paragraphs 61-62 that:
Under Article 6(3) of the Habitats Directive, national authorities are required, when assessing
cumulative effects, to take into account all projects which, in combination with the project
for which an authorisation is sought, are likely to have a significant effect on a protected site
in the light of the objectives pursued by that directive, even where those projects precede the
date of transposition of that directive.
Projects which, like the Geesthacht pumped-storage power plant, are likely to cause, as a
result of their combination with the project to which the impact assessment relates,
deterioration or disturbance likely to affect the migratory fish present in the river and
consequently result in the deterioration of the site concerned in the light of the objectives
pursued by the Habitats Directive, are not to be excluded from the impact assessment
required under Article 6(3) of the Habitats Directive.
46. This case related to a project granted consent before the date of the adoption of the Habitats
Directive. An equivalent argument can therefore be formulated for previous decisions in respect
of the current retrospective application for Beckland Farm. Where an existing project is likely to
cause, as a result of its combination with the new slurry lagoon, deterioration of the site
concerned in the light of the objectives of the Directive, it should not be excluded from the
impact assessment required under Article 6(3).
47. The European Courts have therefore taken a slightly different approach to that provided by Mr
Nardell on behalf of the applicant. Mr Nardell recognised that ongoing farm activities might
properly be taken into account in the case of a project which would result in an intensification of
effects. The Courts decision in Moorburg extends this to take account of ongoing projects if their
combined effect with the project subject to assessment would lead to deterioration of a
European site in light of the objectives of the Directive.

Conclusions
48. It is the view of DTA Ecology that option 1 is the most suitable approach to the HRA. This
approach recognises the implications of the SSAFO regulations whilst also offering an
‘appropriate step’ (under Article 6(2) of the Habitats Directive) to avoid the deterioration of the
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habitats for which the Tintagel-Marsland-Clovelly Coast SAC has been designated which might
otherwise arise from the ongoing operation of the Beckland Farm with the current 1000 cow
herd size. With reference to paragraph 46 of the Grune Liga Sachsen case (cited at paragraph 9
above) option 1 provides an alternative to the Council having to ‘review’ the planning permission
granted in 2008 to ensure that emissions from the animal housing are not causing deterioration
for the SAC.
49. Options 2 and 3 are provided by way of further clarification. Should this decisions be subject to
scrutiny at some point in the future, and should the scrutinising party decide that option 1 is not
appropriate (for whatever reason) then options 2 and 3 demonstrate that, however the HRA is
approached, the effects associated with the animal housing for the current herd should not be
excluded from the assessment.
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